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DIALOGUE III. 



|1 7 a une nation dans le monde qui a poor objet 
diredt de fa Confutation la Liberte politique. Nous 
allons examiner les principes fur lefquels elle la 
fonde. S'ils font bons, la Liberte y paroitra com- 
me dans un miroir. 

Esprit dbs Lojx, 1. ii. c. j. 
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DIALOGUE III. 

5 I . T T was late in the evening be- 
JL fore Policrites returned with 
Eunomus from the vifit propoied. 
What with feeing the improvements 
their neighbour had made in his walks^ 
and what with the variety of converfa- 
tion within doors, the time pafTed 
away infenfibly j and it was late eno'ip^h 
for Policrites to be at home, at a tiii'j 
when he had not fet out for it, hi 
thefe circumftances Eunomus, wh: 
was never better pleafed than when the 
convenience of his Friends gave him 
an opportunity of obliging them, ea-^ 

B 2 fily 
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fily prevailed with him to ftay at his 
houfe that night : particularly as he 
v/as every minute expefting a friend 
on a vifit to him for a fev^r days, who 
was very lately returned from abroad 
after three years abfence ; and who 
had diffidently gleaned the curiofities 
of Italy, during his ftay there, to be 
entertaining in the defcription of hi^ 
travels, 

Befpre Policrites could well accept 
of the invitation made by Eunomus, 
philander (for tiiat was the ftranger'^ 
name) appeared in the court-yard. 
The eagernefs of comnjunic^ting and 
hearing accounts of perfons and pla- 
ces filled up the coqveffatipn during 
the remainder of th^t evening; an4 
by the aid of fancy and defgription 
they yifited the Grotto of Paufiljppo, 
and Virgil's Tomb ; they expatiated on 
the antiquities, the arl;s, and the n^^ 

tural 
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taral beauties of feveral icenes; the 

« 

verdure, fertility, and richnefs of the 
plain of Lombardy ; the delightful lake 
of Geneva^ at once charriiihg the eye 
with the beauty of its water and its 
banks, contrafled with the perpetual 
winter of the Savoy fide^ and the im*- 
menfcly varied culture and population 
of Switzerland; and the almoft en** 
chanted fcenery of the Boromean 
lilands. They could not forget thofe 
wonders of nature, the fall of the 
Rhine and the finking of the Rhone ; 
that ftupendous range of Alps unit- 
ing all climates and feafons^ the nurfe 
of everlafting fnows, the foarce of 
mighty Rivers, the Pillars of the iky ! 
nor did they pafs over thofe fublimc 
objecfts, the Glacieresy Torrents^ and 
Volcanos I 

In (hort they wearied their imagina^^ 
tion with dwelling on numberlefs cih> 

B 3 rioflties/ 



6 EUNOMUS. 

riofities, formed by nature and zrt, of 
confecrated by ftory. The next morn* 
ing when the tea-table was removed, 
the converfation grew a little more fe* 
date and methodical. They began to 
confider the inhabitants as well as the 
cities : and did not pafs immediately 
from Naples to Rome ; or talk of the 
Alps and their various Republics^ with-* 
out remarks on the peculiarities of their 
manners^ laws^ and governments. 

Eunomus and Policrites^ who had ne* 
ver been abroad themfelves, could have 
had very little fhare in a converfation 
of this kind, if they had not relieved 
the fatigue Philander muft have un- 
dergone from a continued narrative, by 
intermixmg reflections on what they 
hear4» with the fame freedom as they 
occurred. 

And tho* they at firft intended iio- 
thing mare than to pafs thro' Italy by 

Philander's 
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Philaiider's affiftance, yet by a natural 
progrefs of thought, like the travel- 
ling of Homer's Deities \ they made 
an eafy tranlition from Italy into 
Greece I and from the mod diftant 
Parts of the Eaft, to the extremities 
of Denmark or Ruflia: and from 
fome obfervations advanced on one 
iide^ and queilioned on the otheri 
they were infenfibly led to a more fe- 
rious contemplation of Government 
in general, and that of their own Con-^ 
ilitution in particular. 

It was that part of the converfation 
that is here tranfcribed. I do not 
exadly remember, what circumftances 
introduced itj but think it was fome^ 
thing in this manner* 

I am glad however^ (fays Euoomiis^ 
addreiling himfelf to Philander) your 
old climate agrees fo well with you t 

• II. 15. V. 80. 

B 4 und 



8 EUNOMUS. 

and as health is the principal ingre* 
dient in happinefs^ I hope you will 
not permit the refledion upon your pad 
amufements in other Countries, to 
break in upon your content at hpme. 

Philander. 

I can affure you the refleftion upon 
what I have feen abroad, will upon 
the whole greatly add to, rather than 
diminifh, my happincfs in my prefent 
fituation. He travels to very little 
purpofe, who brings home only un- 
cafinefs at being there: and if Eng- 
land is his home, in my opinion, he 
clofes his remarks with as little judg- 
ment as candour, who concludes his 
dcfcription of what he has feen elfd- 
where, with wifhes that he had never 
left the countries he has defcribed. 
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You fecm to exprefs yourfelf " with 
an heart fo entirely Englifli," that I 
am apt to think you do fo, rather to 
flatter your prefent company, who have 
never left this little corner of the globe, 
than from the real fentiments of a Tra- 
veller; at lead a preference of this 
kind, was it to come from us who 
have made no comparifon, might 
with reafon be deemed no better than 
partiality. There have not been want- 
ing thofe, and thofe who have been 
travellers, and had more right to de- 
cide» who have allowed our climate 
even no natural production of its own. 
Some (I think) allow us the honour of 
producing nothing but hips and haws, 
crabs or blackberries. More agree 
that, our policy, manners, and arts, are 
either ftill in many refpedts in a ikztfi 

of 
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of barbarifm, or imported from the 
happier growth of other countries : as 
if even the conveniencies or the necef- 
faries of life, were as far from perfec- 
tion in this country, as the Sun is from 
being vertical ; or the 

— " Minima contentos no£le Britannos,'* 

was applicable to our climate only and 
not at all to our capacity. 

Philander. 

With more juftice (I will venture 
to affert) England deferves to be re- 
membered among the happieil ipots, 
if it is too much to prefer it 3 and I 
will affert this, both as to its climate 
and manners. Addifon, who would 
fpend his Winters in the South of 
France, and his Springs in Italy, pre^- 
fers the Summers of England : Biihop 
Berkeley, who is enraptured with the 
vcrtu, nay with the fruits of Italy, 

allows 
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allows he faw no verdure like that of 
the fields of England : and that lively 
monarchy who iaid fo many good 
things, chofe no bad topic to recom- 
mend his own climate, when he faid, * 
** t&at was the bejl^ where be could 
<« be abroad in the air nvitb pleafure 
^* tbe moft days of the year^ and the 
** moji hours of the day.'' You fee I 
have built upon your concefiion, per- 
haps more than you intended, when^ 
becaufe you gave ibme authority to 
travellers, I have drawn all my argu- 
ments from them. Indeed, whether 
you was in earned or not, I can not 
help thinking competent judges, who 
have lived in mott climates than their 
own, are more to be credited not only 
than thofe who have been confined at 
home all their day$, but (what is moft 
intolerable) than thofe who would put 
Qii them the magiikrial air of having 
I feen 
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fcen the world, without any one qtfl* 
lification for the purpofe: who have 
vifited foreign countries with an entire 
ignorance even of the natural face 
and produ6lions of their own, much 
more of its Government and Conftitu- 
tion. Can they, to men of fenfe, be 
more ridiculous than he would be, who 
travelled only in his ftudy, and yet 
would undertake to defcribe every ftep 
from the Via Appia to any Roman Villa, 
without fo much as knowing where 
the Parliament meets, or the Tower of 
London ftands ? 

I will not abfolutely deny^ but that 
it may, in works of art, be the genius 
of Englifhmen to imitate rather than 
invent ; but then, what they imitate, 
it is allowed they generally improve. 
And fo, as to our foil, thofe plants 
thrive well here,, that had their birth 
in other countries. It is much the 

Jame^ 
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fame, I fuppofe, in the great affair of 
Government and Conftitution : ahd if 
England from the various intermixture 
of foreign nations in the early part of 
its hiftory, has imported the Saxon, 
Feudal, and other principles of Law or 
Policy, time has at length fo woven them 
together, that England may challenge 
the world to produce the like elfe- 
where, I am fure, if you could give 
up that fancied happinefs, or that ami- 
able enthufiafm {as within certain li^ 
mits I will allow it to be) of vifiting 
places famous by tradition ; thofe are 
as happy in other refpeds, who never 
leave England, For my own part, and 
it is froni experience I fpeak, I do not 
think a mere vifit to the Tufculan Villa, 
or Virgil's tomb, at all more rational or 
fatisfadory than the ridiculous fafhion, 
fome centuries paft, of makiiig a pil- 
grimage to Paleftine. Befides you. 
? have 
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have enough to admire as to fame or 
antiquity in your own ifland : View 
the fpot where Caefar landed, or trace 
Antonine through England. Or with- 
out going fo far back for your enter- 
tainment, review thofe places renowned 
as the fcenes of the moft fhining pe- 
riods in our hiftory; go and idolize 
Liberty where Magna Charta was 
paffed *, or raife in your own mind the 
departed pomp and magnificence for 
which the palaces, the monafteries, or 
tilts and tournaments of ancient times^ 
have made fo many places remembered. 
All thefe you may view without the 
hazard of travelling into foreign coun- 
tries : foreign countries you may vifit 
without hazard in defcription. Bal- 
lancing all my adventures together, I 
had rather have read Addifon by my 
fire*fide, than have travelled with him 
in my Pocket ; much more would I 

chufe 
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chufe to hear Shaw's account of hig 
travels, than to compare the juftncfs of 
his accounts in the defarts of Arabia^ 
As to the forms of government, I have 
fcen enough to know they are very im- 
perfecft elfewhcre ; I am very happy in 
the experience of our own, and only 
wifh I knew more of it, 

POUCRITES. 

I ihould have thought a habit of 
rambling, like all other habits, would 
have produced- a fondnefs for itfelf : 
and that Philander would have had a 
great contempt for the kind of vegeta- 
ble life of us who are fixed to a Profef- 
lion, and are obliged to fpring up, 
flouriib, and decay in the precife fpot 
that nature or cuftom has placed us in. 
And rather than a panegyrick on 6omef 
I (hould almoft have expeded from a 
traveller the imprecation of the Tar- 
tars 



i6 E U N O M U S. 

tars on any one who talked of a fet- 
tled home. Thofe Erratic tribes (it is 
(aid) have fo little idea of fettling, 
that when they arc angry with any 
one, " they wijh be may live in one place, 
" and work like a Ruffian.^' But tho* 
we arc obliged to Philander for making 
us eafy by uniting home and happinefs, 
I can not altogether concur with him 
in condemning all Europe in a lump, 
as he feems to have done ^ nor am I 
in the leaft able to judge of the advan- 
tage our own has on the comparifon, 
unlefs I knew in what points diffe- 
rent States were compared. 

Philander. 

§. 4. No mihut? detail' in the one 
cafe, or exaft comparifon in%e other^' 
is wanting to decide this point. I 
think, the moft general ideas of go- 
vernment will fliew us, that thofe elfe- 

wherc 
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where are not greatly to be admired, 
becaufe moft of them fall at leaft much 
below our notions of good government 
in the abdradt : and the mofl general 
defcription (if it be but true) of our 
own^ will, I am apt to imagine, as 
beft correfponding to our ideas of good 
government, fhew the preference I 
hinted was not very extravagant or 
ill-founded. Nor would I decline ia 
proof of my aflertion, an undertaking, 
which perhaps would give us all fome 
trouble ; myfelf in ftating what I take 
this idea of good Government to con** 
&& in, and you in attending to me ; if 
Eunomus will engage in the moft Iz* 
borious part of the work, by giving 
us a general fketch of our own Conili«» 
tution : after which it will be very cafy 
to fee, whether I was right in the no« 
tion I advanced • 

Vol. IIL C Euno- 
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EUNOMUS* 

I ftiall very readily fubmit, without 
an apology, to the terms you have 
prefcribed j I think the fubjed: fo in- 
terefting, that it can not be confidered 
out of time : and if we do not do it 
juftice now, wc fliall leave more to bq 
faid another time ; fo that the fooner 
Philander begins the better. 

Philander. 

§ 5. From the tenor of my propo- 
falSy and the broken precipitate man^ 
fier in which I take up thi^ fubjedir^ 
you will neither of you expert a nice 
fketch of any government in particu* 
lar ; much lefs that I fhould make ufe 
even of my own obfervations fo far 
ts to apply them to the interefts c^ 
our own Country. This I own is ^ 
province politicians fhould extend to 

the 
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the utmofl: ; but the meafares n^ceffary 
in the cabinet, would be ill-timed in 
converfationi The real power and 
ftrength of all ftates is comparative^ 
and muft therefore depend upon a view 
of others as well as themfelves : but 
we are not now planning conquefts^ 
or defending ourfelves from invafionsi 
The internal ftrength of a Statp is what 
I am to eonfideri what eharaderifes 
it as a civil fociety^ and what is prin- 
cipally its own : may I explain myfelf 
in two wordSj by faying it is thd 
*^ moral charaSer'' of a ftate that is 
now before us ? 

§ 6. The beft original of fociety- 
that has been given usi is that of com-^ 
faSf'y it in reality is the only one^ 
that Gorrefponds with the condition of 
men before the exiftence of fociety > 
and is the only reafonable account of 
men's ever quitting that condition* 

C a Meii^ 
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Men, independent of fociety, are na- 
turally equal ; their rights are exadlly 
the fame : in a genuine (late of nature, 
power and fubjedlion, except in parti- 
cular cafes, do not exift. 

Power or authority that exifts in a 
ftate of nature, muft be either ufurped, 
or lawfully acquired. No ufurpation, 
or unjuft force, which ex vi termini is 
an invafion of natural right, can be 
the juft origin of civil fociety. 

Power or authority to be acquired 
juftly in a ftate of nature, may be 
fuch as parents have over their chil- 
dren for fpecial purpofes ; but which, 
being temporary and limited, can ne- 
ver be the origin of that extenfive fub- 
jedtion neceffary to government: and 
indeed has this fundamental defeft, 
that it fuppofes Men to be Children 
all their lives, and to live all in one 
family. Thofe who have amiably 

pictured 
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piftured a King as the Father of his 
People, or compared a Kingdom to a 
great Family, meant it, I am perfuaded, 
with quite other views. They aimed 
at recommending parental afFecftion in 
the Head ; and fpontaneous filial duty, 
in oppofition to coercive obedience, 
in the members of fociety, , to confirm 
the union ; by no means to have point- 
ed out parental authority as the origin 
of that union. I would have left Sir 
Robert Filmer in quiet pofleffion of 
fo unwarrantable a conceit, if I had 
not found Sir William Temple in feme 
meafure of his party. I will only add, 
with a view to this laft writer, that 
error is often inconfiftent : and when 
that agreeable author once departed 
from juft folid principles, no wonder 
he would unawares recur to better no- 
tions, and make one part of his eflay a 
contradiction to another. 

C 3 Another 
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Another way indeed of acquiring 
juft Power over another in a ftate of 
nature^ is when one man by his cri- 
minal conduct has forfeited his liber- 
ty, or perhaps his life, to the perfon- 
injured. This is the true juft origin 
of flavery. But admitting, the injury 
was to go in fucceffion ; and that the 
children of the aggreflbr were born 
flaves to the party injured; flavery it-^ 
felf (I fuppofe the worft writers would 
?llow) differs fo much from civil 
fubjedion i and the flaves or fubjeds, 
in fuch cafes, would be fo few,, that 
there could be no pretence of founding 
fociety in general on this kind of aij- 
Jihority, 

If then men in a flate of nature, 
that is, perfons who are neither chil- 
dren nor flaves, are equal and inde- 
pendent, how is it pofllble for that 
pquality ^nd independency to be 

3bridge4 
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abridged in forming any plan of civil 
fubjedion, but by their own free vo- 
luntary confent ? 

§. 7. After this view of fociety, it 
will be in vain to argue, that no fuch 
commencement of government in fad: 
can be found of all thofe that have or 
do exift ; — that, 'hot to mention abfo- 
lute Governments, which (it will be 
faid) are direftly in the teeth of this way 
of arguing, there are whole nations of 
flaves who have yet their Chiefs, their 
Kings, and their Warriors. 

I fay it will be in vain to ufe fuch 
arguments, becaufe they neither con*- 
elude any thing, nor apply to the 
cafe. As to thofe who deny any fuch 
aftual commencement of fociety, as 
that of compadt, and yet would appeal 
to fad in fupport of the oppofite af- 
fertion, I fhall only fay this by way of 
anfwer : till any one fadt is advan- 

C 4 ced 
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ced on tbeir fide^ to countenance a 
i^otion fo contrary to reafon, I beg 
reafon may (land its ground. It may 
be difficult to fay from hiftory wbat 
was the particular commencement of 
any government or ftatc whatever ; I 
believe it will be more difficult to find 
any thing like a civil ftate commencing 
by force. 

To make tyranny the parent of fo^ 
ciety, is too bold a fi^ion even for the 
poets. Shakefpear, in an incident of 
this kind^ has mixed (as he always 
does) a much greater juftnefs of think- 
ing with admirable humour and inat- 
tention. He reprefents the failor Ste^ 
phano, in his defart Ifland % forming ^ 
kingdom by confent of the majority, tho* 
he fuppofcd but five perfons in the 
ifland. Speaking to Caliban of Prof- 
pcro he fays, 

* Tcn^peft, A£i 3. Scene x^ 
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<< Steph. Monfter, I will kill this man : his 
** daughter and I, will be king and queen, favc 
•* our graces ! ind Trinculo and thyfelf fliall be 
** vice-roys. Doft thou like the plot, 7W«- 

« cuk? 

** Trin. Excellent. Stepbanoy give me thy 
<« hand." 

Then in the fourth acl\ we find 
the government is all fettled^ and 
peaceable fubjedtion has taken place* 
The monfter fays, 

-— — *' Prithee, my king, be quiet." 

And his other fubjedl fays, 

«« O king Stephano I O peer ! O worthy 5/f- 
« phono r 

So that inflead of the ftrange origin 
of government fome v^^riters pretend, 
Shakcfpear had more propriety than 
to let even his Monfter be governed 
but by his own confent. 

If however fuch writers tell us, ab- 
folute governments kept up by force, 

^ Scene 5. 

are 
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are well known even at this day, and 
yet are a greater paradox, if the rife of 
political union is to be deduced from 
confent alone. May we not fay, the 
fame experience from whence they 
colleft fuch inftances, will go a great 
way in refuting them ? Many Govern- 
ments are in fzA adminiftered often 
jnore by tyranny than by Law : But 
what proof is the adlual adminiftra- 
tion of Government, fo different at 
different times, of its original ? Let m« 
add, that even fuch ftates, whether 
European or Afiatic, are rarely without 
fome. kind of Laws. Now every Law 
obferved is a negative on abfolute 
power : becaufe (as a wife Antient 
obferved) every Law is a kind of corn- 
pad, and a fecurity of fome right : 
and obedience to Laws is of itfelf 
ftrong evidence of confent. 

^.et 
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Let me add top, the frequent revo^ 
lutions in fuch countries may, in one 
view, be confidered as evidence of 
Government in general being properly 
founded on confent alone : becaufe 
they are the ftrongeft marks of public 
difapprobation that can be given of 
lany Government's abufing natural Li- 
berty; which men never intended to 
give up, by forming Societies, but to 
put into better hands. In Govern- 
ments lefs abfolute, the leaft imagi- 
nable ihare the people have in making 
Laws are new proofs of a con trad:. 
Are then thofe innumerable clans of 
wild Arabs, and untutored Indians, 
that people the vaft defarts of Africa 
and America, to be complimented with 
the name of Societies, merely to refute 
a fyftem, to which they arc the only 
exceptions ? or indeed, as far as they 
have any union, are they properly ex- 
ceptions 
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ceptions to this great origin of Society ? 
Even thofe uncivilized tribes, in their 
common intercourfe, have their Coun- 
cils, their Debates, and their for- 
mal Alliances with one another. All 
thefe are the very language of con- 
fent ; and, as it were, lb many con- 
tracts in the abftraft. 

This is my idea of Society, or civil 
Union in general -, it will be no diffi- 
cult matter, without minutely pur- 
fuing the fevcral fpecies we meet with 
in the world, to fay which do or do 
not anfwer this great end and origin 
of Society. 

§. 8. Perefixe, and other Hiftorians, 
tell us, that Henry the Fourth of France 
entertained a projed: of new fettling 
Europe by dividing it into fifteen 
States : you will think my divifion per- 
haps a little more chimerical, when I 
propofe to confider Governments only 

in 



DIALOGUE Iir. 29 

in two lights, either as Monarchies or 
popular Governments. The combina- 
tions of thefe with all their (hades and 
differences are infinite. Mr Locke, 
I remember, afferts. There is in re- 
ality no fuch form of Government as 
abfolute Monarchy; no fuch original 
conftitution as the arbitrary will of a 
Prince abfolutely independent of Law. 
That in point of faft, there are Go- 
vernments where the will of a Prince 
does at leaft over-rule all Laws, . Mr. 
Locke would hardly deny. He muft 
be underflood to fuppofe a deviation 
from a form of Government to be a 
different thing from the original form 
itfelf. Montefquieu's whole book is 
founded on a regard to that difference ; 
and the juftnefs of the obfervation may 
be feen by looking one moment at 
home. You would not I fuppofe pitch 
upon the «ra of King John, or the 

I milder. 
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milder, at leaft more artificial, tyranny 
of Henry the Eighth, sis the true re- 
prefentation of our form of Govern- 
ment : they, upon occafions, exercifed 
the regal power in England as abfolute 
as the Turk himfelf does in Afia^ 

If indeed there is no fuch form of* 
Government as an abfolute Monar- 
chy ; I will venture to add, that of a 
pure Democracy is altogether as ideal ) 
that no Government can poilibly be 
adminiftered, and confequently can 
exift, without fome delegation of the 
executive powers or fome legiflative 
powers veiled in reprcfentatives of fomei 
fort or other. In proof of this I (in 
my turn) will appeal to the momentary 
ailemblages of the wildefl: Arabs evef ' 
formed under fome Captain. There 
is fearce even a popular iiifurrediion 
in a State, but what is headed t>y fome 
chofeoi leader. I conclude then^ as a 
i . ibt 
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kt of people in forming Society would 
never give up their Liberty and their 
Interefts to the abfolute management 
of one man 5 fo on the other hand, in 
order to preferve both with harmony, 
they muft delegate fome truft, fome 
management, if not to a fingle perfon, 
yet to a few. It is the quantity of 
power that is delegated, and the num« 
ber of perfons to whom it is delegated, 
that form the proper and moft fimple 
view of that great variety of Govern- 
ments that now exift in fa(5t, or arc 
made to exift in the imagination. 

§.9. Having thus confidered the 
origin of Government in the abftradt, 
and the forms of them in the fimpleH: 
light that is poffible, there are other 
very interefting quedioijis I could wifb 
to fet in agitation* if I did not appre- 
hend them too indeterminate in them- 
felvesi certainly too copious for ao 

accidental 
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accidental converfation. I mean^ what 
could in reafon or probability (for in 
fadt I have all along fuppofed it almoft 
impoffible to) account for the rife of 
different forms of Government ? How 
much more fubtle and refined, though 
far lefs interefting as being purely fpe- 
culative, are thofe queftions in Poli- 
tics, about " the beft form of Go- 
vernment," and the poffibility " of 
univerfal Monarchy ?" I can not 
however help faying a word or two 
upon thefe points. 

Whether fome experience of one 
perfon in critical junctures at firft oc- 
cafioned greater command and trufl to 
be given him, and afterwards a con-* 
fidence to be placed in his defcendants 
in fucceffion, by degrees might found 
an hereditary Monarchy ; or whether 
the neceflity of entrufting the execu*. 
tion of great enterprizes to the corn- 

{nand 
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ttiand of a fingle perfon^ and that 
trufl-, recommended by experience?, and 
at length continued in ordinary affairs^ 
might be the parent of Monarchy irt 
general ; I leave you to judge : I fliall 
only add, an ele(3:ive monarchy, not 
only as the iimpleft idea^ one inaft 
imagine^ would obtain in the world 

m 

before an hereditary monarchy; but 
monarchy itfelf feems not to be the firfl 
form of Government that fociety (tak* 
ing its rife from compadt) would na-^ 
turally fall into. However amiable a 
fornl of Government it mray be, when 
qualified as with us ; monarchy^ in the 
abftra^t, is certainly the moft remotd 
from the idea of natural equality. For^ 
in the abilra^i what can be more op- 
pofite than that any fet of people, from 
being all equal in power and authority* 
iimong themfelves^ (hould all unite 
under the power and authority of n 
Vol. III. D fingls 
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£ngle perfon ? A Democracy/ as ^t h» 
Icaft of the idea of Government in it^* 
ieems however to be the firft obvious 
mode of aiiemblage from a ftate of 
nature : it is a fbciety indeied that leaft 
infringes on natural liberty^ but at the 
fame timej. leaf): correds the abufes of 
it, which is the end and aim of all 
focieties. A kind of liiptiited Republic 
leems to be the fk-ft and nioft obviout 
flep to a regular fubofdination^ and £}^ 
ciety, properly (o called : for without 
fubordination^ no durable form cai^ 
fiibfift. The very name of Govern-* 
ment implies it. Bcfides that the de-« 
gree of Liberty feems to make a Re^^^^ 
public an obvious form of government 
from a ftate of naturCi, when liberty 
is to be givea up : fb is it a likely 

«£Drm to bef laid hold of^ from the im^^ 

* 

patience of mankind^ where liberty 
has been abuied under a monaix:hy j. 

and 
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And that monarchy comes to be difmem- 
bcred by part of the fubjeds (baking 
off their antient fubjeAion^ aftd form-<> 
ing new aflemblages of their own; 
The ftates of Holland afford a late in« 
ftanc6 of what I am fpeaking. Th6 
feveral free flates of Italy now exifting^ 
originally the fragments of that vaft 
empire that fell to pieces by its own 
weighty is a more diflant bat a more 
ftriking example of the fame thing. 

§• lo. As to the great queftion about 
the beft form of government, lefs need 
to be faid of it ; becaufe it is the datf 
of fubjcds under any government, to 
take things as they find them. Toa 
will believe me, when I &y froni my 
heart I would not wifli in the leaflr de- 
gree to alter that I live under, if I 
could. Befides, a perfed: government 
I look upon to be as mere an idea as 
{ferfedl virtue, or perpetual motion. 

D 2 It 
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It is eafy enough to have a true general 
idea of the thing itfclf, tho' it may ne- 
ver fubiift but in idea. It muft be ^< fuch 
V an one as will diminiih lead of natu« 
ral liberty, and at the fame time, beft 
anfwer the end of fociety," our own 
I truft will iland this teft. But though 
I ihould not pretend to decide which 
is the heft form of government of thofb 
that now exift, fuppofing no one to be 
entirely perfedt ; yet I can by no means 
agree with Mr. Pope when he fays, 
*^ that which is beft adminidered is 
" beft":" The fcnfe commonly affixed 
to that pafTage is, that the form itfelf 
is indifferent, the goodnefs confiding 
merely in the adminiflration. And if 
that is the fenfe of it, I. no more agree 

* For forms of government let fools conteft ; 
Whatever is beft adminifter'd, is beft : 
For modes of faith let gracelefs zealots fight ; 
His can't been wrong, whofe life is in the right. 

Essay on Man, 3, r. jojr 

with 
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with him in this^ than I do in the 
other part of the parallel. I allow^ 
the mere profeflion of the heft re- 
ligion without a good life, will be 
of as little fervice to mankind, ag 
the beft government without a good 
adminiftration j but to refolve the 
goodnefsof the firft into mere morality, 
and of the other into mere adminiftra* 
tion, is what, I believe, as good Pro- 
teftants or true £ngli(hmen, we can 
not fo well allow to be a juil way of 
thinking : and if I fhould obferve that 
Mr. Pope himielf had, on another, oc- 
caiion, exprefled himfelf very different- 
ly, you will grant, from this inftance, 
i^at fecond thoughts may not always 
be the beft, ^M am a catholic, (fays he, 
in one of his letters) in the ilrideft 
ienfe of the word ; if I was bom under 
an abfolute prince, I would be a quiet 
fubjedii but I thank God I was not: 

P 3 I have 
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I have a due fenfe of the excellence of 
the Britifli Conftitution/' 

But however, to refute, as well as 
to cenfure the other notion, let iis» 
without taking notice of mixed forms, 
fuppofe as before, that there are only 
two kinds of governmqnts, a * mondx^ 
qhy and a popular government. Thefc 
are founded on principles eflentially 
different ; and they are pQrfe<fl in their 
kind, when the adminiftration of them 
is in flridt conformity to the principles 
on which they are founded. Suppoie 
then, in tfaefe governments, thofe in 
power eithetr e(^ually adfced up to th^ 
principles, or equally departed from 
them : are th^ advantages in the one 
cafe, aod the inc<Hivenienoe« in the 
latter, in both tbofe forms, entirely 
equal? In the firft cafe, the public 
good is the general aim, but it is pur- 
fued by different means : and is there 

no 
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ffK) preference as to the means ? In the 
latter^ there is a general negle€fc of the 
public good I but may not greater op- 
portunities mak« that neglefk more fa- 
tal from one quarter than another ? 
Now this di^rence of means and of 
Opportunities^ if there zrc fuch^ refult^ 
in the cafe iuppofed^ from the internal 
principles of the government^ and not 
from the adminiftration : becaufe we 
have fttppoied the conformity to or 
dtfagreement with the proper principled 
to be the fame in each^ and the admi« 
niftration therefore^ as to its coniequen- 
ces, can diflfer only ia refpeft to thofb 
original principles^ 

So that there is fome juftice d«ie to 
the queilion, kt fairly ilating it : and 
ft queflioncan then only be fairly ftatedt 
when eflentiat circumftances are alone 
compared^ riiofe that are accidental 
being negTe<£ted. And thus was the 
preient queftion dated in the early ages 

D4 of 
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of hiftory, when the difpute was of 
more confequence thafi it can be it) 
mere fpeculation^ In that memorable 
debate prefervcd (if not invented) by 
HerodotuSjt we muft own Darius was 
fair in his manner of ftating the pro* 
pofition^ when he afT^rted ** that of 
the three forms propofed^^ and each 
the beft of its kind^^ the heft popular 
governments ^n oligarchy^^ or a mo^ 
narchyt the mo(iarphy was far pre-- 
ferable/' I^ vyho will not pretend to 
decide on this pointy (hall fay ppthing 
more upon this fubjedt^ than remind 
you of the whole paflage at lengthy a 
mafter-piece of its.kind^ and which 
feems to comprehend all the arguments 
others have finqe i|f(;4 on that imiporw 
tant fubjeft, 

§. II. But if we were fure of the 

heft form of government ; if not only 

^* the world was ajl befere us where tQ 

7 chufe,*' 
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chufe/' but we were to exhaufl; the 
imagination, or to realize the fancied 
draughts of Utopia or Lugnag, in 
forming this model of pcrfeftion ; how 
could we be fure it would laft ? Go- 
Ternment, like natural things, will bo 
ever fludluating in fomc degree : it 
will be puihing on from infancy to 
maturity, and from thence to decay. 
It U ever apt to aim at being greater 
than it is, but can never exceed a cer« 
tain magnitude. Univerfal monarchy 
has been the aim of many States, both 
sentient and modern : the aim has been 
made with much the fame fuccefs in 
the end. It is what no Government 
will ever arrive at; becaufe ** the 
Balance pf Powerj," its natural check, 
is as old in fpeculation and experience^ 
^s the thoughts of univerfal monarchy. 
For the love of Liberty is at leaft as 
Urong a piiflion in the huniian mind as 

the 
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the love of power ; the one coiiftantly 
endeavouring to reftore the natural 
equality that has been infringed by the 
other: this principle being like the 
ekfticity of the air» which always in* 
creafes in proportion to the force that 
compreffes it. 

Societies are ililU with refpeift to 
each other» in a ftate of nature ; and a& 
jealous of liberty and independence, a& 
individuals are : And the proteftion of 
as much liberty as is pofiible, is or 
ibould be the end of forming alii* 
ances between States, as it was of 
iR)rming States, by entering into fo<> 
ciety. 

It is pleafant however to fee the na- 
tural progrefs of fociety to enlarge it- 
felf 5 how States have grown by de- 
grees. England, in uniting Wales, 
Scotland, and Ireland ; the Saxons, 
(till further back, reducing the Etep- 

tarchy 
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tarchy to a Monarchy. It is compara* 
tively but of late that France has united 
all its Dutchies to the Crown. If from 
the formation of one entire ilate by 
uniting ieparate tra^s of country under 
the fame dominion » we extend ouf 
views to the coalition of States them^ 
ielves; what an amazing progrefs to 
power did Spain make;^ firfl by the union 
of Caftile and Arragon, and then unit-* 
ing in the perfbn of Charles the fifth 
Germany and the Netherlands under its 
own head ? Then fee, by a terrible re- 
verfe of Fortune, thofe very Nether-* 
lands, after an intermediate indepen^ 
dence of fcarce a century, almoft con- 
quered to make up the greatnefs of 
JLewis the fourteenth ; who, if he ha4 
not beei) obliged to abandon by treaty 
the union of France and Spain, which he 
had been fo eagerly endeavouring to ef- 
&& by his arms, would have made very 
large Urides to an overgrown po^er. 

But 
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But overgrown power muft be its 
own enemy, as well as that of the reft 
of the world. Territory in many cafes 
may increafe to the diminution of real 
power: not only becaufe the eye of 
Government, one may fay, can fcarce 
reach, or the arm of Government pro- 
tedV, any very extended territory ; but 
becaufe other neighbouring States will 
naturally endeavour to reduce a great- 
neifs that threatens their ruin ; and be« 
fides, open attacks will fow factions and 
make ufe of one part againft another* 
You are both naturalifts enough to 
know that a diffolution will foon. take 
place in any body, when the parts of 
k, by an inteftine commotion, arc 
thoroughly difpofed to ferment, 

England, with refpcA toitspoflefli- 
ens, or its connections with the Con<- 
tinent, was never^ fince it was firft 
civih'zed, fo ftri(^ly an iiland, as in the 
reign of Queen Elizabeth : it was t^c^ 

ver 
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ircr more formidable to Europe ; partly 
indeed from the fituation of its neigh-' 
hours, as well as its own. Our large 
acquifitions and conquefls on the Con- 
tinent before that time, only kept us 
in perpetual war, though they might 
enable us to fupport it. Our connec-* 
tion within this, and the latter part of 
the laft century, has not, I truft, been 
productive of the mifchief to which the 
imagination of Party has fwelled it, 
but has, in many refpeds, been of the 
utmoft confequence to England. What 
becomes of its grandeur in the politi- 
cal fyftem, its commerce abroad, or 
its true happinefs at home, without 
the mofl vigilant and adtive attention 
to the complicated and jarring interefts 
of the reft of Europe ? But I find I am 
unawares defcending to particulars, 
which I difclaimed at my entrance 
on this fubje(S ; and for fear of ufurp- 
ing on your province, Eunomus, 

tvhiqh 
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which with fome impatience I ex^ 
pedt you to alTume^ I am glad to itop 
here. 

£UM0MU8« 

§.13. That impatience you own^ 
has, give me leave to fay> impofed on 
you, both in making you think you 
have acquitted yodrfelf of your taik^ 
and in the expectations it has formed 
in you of hearing me. Tho* you have 
all along with extreme caution declined 
giving us any particulars about govern- 
ment, I was in hopes as a traveller yott. 
would entertain us with fome obfer- 
vations on what all Governments, even 
according to your own account, muft 
have more or lefs ; I mean the Laws 
df Society* 

Philamder* 

Impoffibilities, my friend, were nd 
part of my feheme : a good FreticK. 

critick 
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critick fays, " Le Brefil et^it dkomtrt 
four les Marcbands longtems avant ^ 
dhfe dkouvert pour ks M^decinsJ* I 
may fay, very few countries out of 
Europe are yet difcovered for the Law^^ 
yers, though the merchants, the Phy^ 
iicians, and the ProfeCors of mechame 
as well as liberal arts, hare long gleanei 
from all the world. The truth is^ 
Lawyers rarely travel themfelves ; and 
their flock can be enriched by none 
but themfelves. There have beea 
thoie who in their travels, have picked 
up a whimfical Law, as they would 
an extraordinary foffil, or the like ; 
there have been tho& too, who hav^ 
coUedted fome fcattered difcoveries of 
this ktJKi, of whkb Montefquieu's 
book is the only inftance worth natifii^ 

I own the Laws of different CQttn*^ 
tries, if they could be come at, dc^ 

4 ferve 
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ierve cur notice on many accounts t 
as a very entertaining^ I will even 
venture, though no Lawyer, to favi 
the nobleft fiudy in themfelve^ j being 
the greateft exertion of natural reafon 
towards the happincfs of fociety. They 
are ufeful too, as explaining the hif^ 
tory of thofe nations they belong to i 
and as conneiSted with one another^ or 
producing others : there being no na^ 
tion, at lead none eminent for civilized 
inflitutions, but what in its infancy 
has borrowed in part from the fettled 
policy of others. Thus Sparta did 
from Crete, Athens from Egypt, Rome 
from Greece, and all the world in foms 
meafure from Rome. 

But it is no wonder that the Laws 
of other countries are fo little known^ 
if we confider, i. That Laws arc 
a fubjedt which few people are ac- 
quainted with. Very few, compara* 

tively 
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tivtly (peaking, know any thing of 
thofe under which they are bred, and 
of which they daily partake the benefit, 
2. Where there are abilities and incli- 
nation, there is too often want of op- 
portunity. The knowledge of Laws 
wants a longer refidence, and a more 
iele£i: acquaintance in foreign countries, 
than what would (ctvc for defcribing 
or colleding natural curiofities : they 
are a fubjedt which, as every body that 
vifits a foreign country can not under- 
ftand, ib every body that lives there 
can not communicate. 3. Many coun- 
tries themfelves, have no materials of 
this kind to communicate. Very little 
Law, I imagine, is to be looked for 
among the Indians in America, or the 
States of Barbary, 

EUNOMUS. 

I find then we are rather to thank 

you for what you have done, than to 

Vol •in. E cxpeft 
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expert more : and if fo^ the beft zp€>^ 
logy I can make for my undertaking, 
will be the readinefs with which^ at 
your comm^ndi I fet about it. 

§. 14, The excellence of the Englifli 
ConftitutioB, the' not fufficiQUtly ad- 
(oiired or underilood by the gef^erality 
of thofe \yhp live under it^^ has. be^n 
the (ubjeift of much appUuJfc to many 
foireign wcil^rs of th^greateft eioiaer^e : 
foaie of them have cammonded it ia 
a minute de^ription of it^ pi^rticuUr 
qualities ; ojthers, ia difcufEng that 
celebrated queftion ^^ about the beA 
form of Gxjyernnsfceat," have termiaa- 
ted the difpute, by deciding in favour 
of that " mixed formy\ which chiefly 
refemble3 q.u7 own. 

The Conftitution of thb C«ujatry, ia 
a few words, is that of a mixed limited 
Monarchy, Tfee LafW-s by which it is 
gQWeifpcd: ar^ w^^^t ^X^^y* ^^.0 i« it CQn- 
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fonts to ; the Lpgiflaturc virtually re- 
fkling in the King, and the whole 
Body of the People : as every man is 
a party, cither in pcrfon, as the King 
and the Peers ; ^ or by Reprefentation, 
^s the Commons. The two former aA 
by an inherent^ the latter by a dele- 
gated right. The ordinary power of 
interpreting thofe Laws is diftindt from 
the Crown and the Legillature. The 
executive power is folely in the Crown, 
ailiiled by Council of its own cha- 
fing : and, whenever there is occafion, 
by the great Council of Parliament. 

The features of Monarchy are vifi- 
ble in the executive Power being vefted 
folely in the King, and in every point 
of his Prerogative. The Limitation 'of 
the Monarchy is vifible in the King's 
governing according to fettled Law, 
and in his being only a part of the Ic- 
giflative body. 

E 2 . Thus 
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Thus are we, in fadl, poflcfled of 
Xvhat Heraclitus of old pidlared to him- 
felf as the beft idea of Government, 
the art of governing All by All. And 
confidering Government as a kind of 
political Architedlure, if a Conftitutioa 
Xike our own refembles a Pyramid, be- 
caufe that, of all figures,, is the firmed, 
from the breadth of its bafe, and its 
being terminated in a point i as Go-» 
vernment cannot have a wider founda* 
tion to reft on than univerfal confent, 
or a narrower point than the executive 
authority of a fingle Perfon i we may 
reafonably hope, while it ftands on its 
bafe, that this Pyramid may vie in 
firmnefs and ftability with thofe famous 
rnonucpcnts of Egypt. 

§. 15. If I was expected to expatiate 
on the effential parts of the Conftitution 
ihus defcribed, I muft repeat and ex- 
plain, in lefs g;eneral terms, what arc 

thQ 
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the rights of the king and the peo«» 
pie. 

The firfl: are well enough comprcr 
bended under thp fingle word *' Pre* 
rogative/' By Prerogative I mean the 
antient confiitutional Rights and Pow- 
er veiled iblely in tho Crown. This 
is a copious fubjed:> when it comes to 
be detailed into the feveral Branches of 
Adminidrationj Revenue, Suits, and 
the like^ The great writers upon it. 

Lord Bacon and Sir Matthew Hale, tho* 

■• • 

they have faid much, have left more 
unfaid. But the Power of the Crowa 
in the executive part of Government> 
whereby the King afls for the Public, 
is what we are moft concerned with 
at .prefent, as pervading the whole, 
and adive in every part of the kingdom^ 
and at all times. And fo abfolute is 
this Prerogative of the King, confined 
by the Conftitution to the Execution 

E ^ of 
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of Laws, not extending to the making 
of them, and exercifed in the pradi«* 
cal part of Government ; fo abfolute, 
i fay, IS it, that neither Howfe of Par- 
liament regularly takes cognizance of 
any thing that is paft, without an^ 
authentic inforcSation of particulars 
from the Crown itfelf, either in dc-^ 
bates on the fpeech delivered from the 
throne, or on papers laid before either 
houfe by a meflagc from the King, or 
in cdnfequence of an addreis to him 
for that purpofe* 

To £hew Prerogative, thus defined^,, 
is not an enemy to Liberty^ to which 
fomehave ever afiedled to oppofcr it> 
I would reafon thus : that the only 
idea of Liberty in fbciety is the power 
of adting as we pleafe, in all cafes not 
forbid by known Lawj that thejuft 
Prerogative is^part of the common Law» 
and muft be evidenced in every inftance 
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A) common Law itfelf is> that is^ by 
immemorial ufage, uncontradidled by 
Adt of Parliainlfent 5 and therefore that 
ihe Power of the Crown fo eviden- 
ced, can no more be repugnant to 
trttQ legal Liberty^ than a particular 
Law is* Ko nfew Prtrogative can 
ftart up at this day, any more than 
new conimon Law ; and any pretence 
to either, that is contradicted by an- 
tient ufage, and not fupported hf 
a<ft of Parliamenti can have no binding 
power, or produce any legal reftraint 
on natural Liberty* 

The chief power then of executing 
national councils^ does, by the conftt^ 
tution, refide in the Grown t bat the 
King^ a^ a part of the Le^HlattVe 6ody, 
m regard to Laws^ does nothing in the 
firft inftance } h^ Czh at any time re- 
ject, but can nevtr ptopofe. His Power 
ia that particular is only in the laft re^^ 

E 4 {om 
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fort j like that of a court of juftice that 
has final jurifdiftlon on appeal^ hut 
can not interpofe in the firft inflancc. 
In both cafesy the excellence of the 
Conftitution is feen^ as both are by 
thefe means fubjedl to the greateft ex- 
crcife of the wifdom and juftice of the 
nation. 

The two Houfes of Parliament are 
in all legiilative Steps mutual checks 
on each other ; each an . active part of 
the Legiflature ; each pofleffed of va- 
luable privileges and peculiarities. The 
Houfe of Lords is the higheft Court 
of Juftice ; the Houfe of Commons 
the higheft: Inqueft of the kingdom. 
The Judges, are afliftants to the Houfe 
of Lords in their judicial- capacity, 
but are members of the Body of the 
Commons, as they emphatically ftilcd 
themfelves on a former pccafton.. 
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^. 16. The Conftitution thas de- 
fined as to its eflential parts, has been 
grofly jnifreprefented in many very 
important points ; which if I do not 
clear to your fatisfadion at prefent, 
I fhall fo far obtain my end as to 
awaken your attention to them here^ 
after. 

The records of Englifti antiquity, 
few of which remain, and thofe few 
not fairly examined, have occaHoned 
fome doubt about the antiquity of the 
Conftitution. As if in the more an- 
tient parts of its Hiftory, the traces of 
abfolute Monarchy were difcerniblc: 
as if, even in times fucceeding the 
Conqueft, the Liberty the people were 
in fad: poflcffed of, was rather an A<3: 
of Grace in the Crown, than a matter 
of Right in thcmfelves. 

That the adual exercife of Govcrn,- 

ment has often i^ reality deviated frooi 

: y that 
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that Conflitutiofi now deicribed ind 
at this day enjoyed^ is too plain to de« 
my t and in v^hat manner it has done 
fo, I fliall attempt to rcfleil on in the 
following obfefvations* But the re^ 
marks Philander has already made Witt 
bear me out in faying, there is a great 
difference in the out-fet between con- 
fidering thefe focceffive variations as 
fo many new attempts to fettle a 
Conftitution> or as endeavours to b#ing 
it back to the old one already fettled. 

Hiftory indeed carries us back as far 
as times preceding the birth of a fingle 
Government in this ifland. Caefar 
found the Britons divided into fcvefal 
little States j arid the Saxon Heptarchy 
broke that affemblage, which the K<3^ 
man Government in a great meafuife 
had formed. But fi^om the fifft da^n 
of Monarchy (if evenr thefe little States 
vtttt not each a kiild of lioiited 

Monarchy 
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Monarchy themfelves) Laws are to be 
found coeval with it. From the Con- 
queft, I fuppofe, this does not admit of 
a difpufe; tho' I am aware even at 
this period, the Laws which I urge a9 
a proof of the Limitation of the Mo- 
narchy, are turned againft us. The 
objedion on a larger bottom is, that 
the Laws, for a long time after the 
Conqueft, carry the air of a Royal 
Grant on the face of them, rather than 
that of a ParHamenfafy Sanftion. This 
objection might be anfwered from the 
ftyleof the Laws themfelves; and in 
that view, the ftrongeft exceptions 
that could be taken would v^anifh a3 
foon as mentioned: but that fubjetft 
may meet us again hereafter, and 
would be too great a digreffion in this 
part of our enquiry. 

Others have argued from the want 
of Returns to Parliament being founds 

X to 
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to the want of Being of a Parliament- 
itfelf : which fuppofition, befides be- 
ing refuted by fadt in this inftancc, 
may be extended to (hake the credit of 
half the Englifli hiftory. 

Again, the formation of two diftind; 
aflemblies of the Lords and Commons, 
fomc have as wifely made the iEra of 
Rcprefentation of the People ; though 
there are arguments enough to prove, 
that the two Houfes were as didindt 
in their legiilative capacity when they 
met together, as they were when they 
feparated, and formed two Houfes, as 
we now underftand the phrafe. It 
would otherwife have been unnecef- 
fary to have reckoned them as com- 
ponent parts of a Parliament in the 
antient Adls, as was ufually done long 
before any traces of diftindt parliamen- 
tary afiemblies^ 

The 
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' The* true antiquity of the Repre- 
fentation of the Commons is a point, 
as I take it, entirely unfathomable. 
There is very little evidence at all 
about the matter, that goes very far 
back; and moft of that is fo ambi- 
guous, as to furnifli no clear decifivc 
conclufion. But whatever the mode 
of this reprefentation originally was, 
or tho' it might long continue to be 
different from what it has fincc been, 
it is very difficult to difpute its exift- 
cnce : becaufe it correfponds with the 
abftradt reafon of things in the idea of 
^ free Government ; it refults from the 
origin of Government as founded on 
confent, and that of our own in par- 
ticular, not an abfolute but a limited 
Monarchy. The Body of the People 
muft, therefore, always have had fome 
right to (hare the legiflative power; 
jt cannot be fuppofed this right could 

ever 
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ev^r be entirely given up, but only 
delegated to others, entrufled to a£t for 
them. 

The lateft writers upon the fubje<St, 
who have ranfacked the voluminous 
controverfy kept up by Dr. Brady, Pe- 
tit, and others of the lad century, and 
who may be fuppofed to have picked 
out from all of them what they appre- 
hended the ftrongeft part of the argu- 
ment, have left it juft where it was. 
And as it is eafy to fee that in difcuding 
this queflion much muft be fuppofed, 
as well as argued ; it may be as well for 
the future, at leaft for us at the prefent, 
to fuppofe at once, without the parade 
and futility of argument, a thing in it 
fclf highly agreeable to reafon, rather 
than again to attempt to prove it, much 
more than to attempt to difprove it, by a 
crowd of authorities, moft of which 
are dark, equivocal, or inapplicable. 

The 
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The Separation of the Houfes is 

commonly referred by hiitorians to the 

time of Edward the Third ; though 

I have never been able to find on virhat 

argument the fuppofition was • built, 

except that of feeing no traces of fe^ 

paration before that time. The pre- 

cife year of the ieparatbn no body has 

ever pretended to fix j but the "fiappo- 

fition of the feparation commencing in 

the reign of Edward III, is very pro^ 

bable, as will appear from confidering 

a very particular circumftancc ; which 

I apprehend will fupport the notion 

rather by a pofitive fa<ft, than leave it 

to be barely concluded (as it has hi- 

therto been) frpm want of evidence to 

the contrary. 

* Lord Hale, from a very careful in- 
fpcdion of the old Parliament Rolls, 
has obfcrved, that from the time of 
Edward I. Afts of Parliament were 

drawn 
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drawn into the form of a Law in the 
firft inftance; — but he adds, " that 
from near the beginning of the reign 
of Edward III. 'till very near the end 
of Henry VI. they were not in the firft 
inftance drawn up into the form of 
Afts of Parliament, but the petition 
and anfwer were entered in the Parlia-.^ 
mcnt Rolls, and out of both, by the 
advice of the Judges and others of the 
King's Council, the Adt was drawn up 
conformable to the Petition and an- 
fwer."— The obfervations arifing from 
this remark of Lord Hale's, I think, are 
fairly thcfe ; that on the one hand, the 
feparation of the Houfes, fuppofing it 
happened in his reign, accounts for 
this alteration with refpecl to the in- 
trodudion of the petition and anfwer : 
on the other hand, that this altera-, 
tion in the manner of paffing Laws, 
was an immediate and neceftary con-r 

fequence 
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fcquence of their feparation, and 
therefore in fome degree a proof that 
they feparated at this time, and not 
before. For, 1 . the time itfelf corre- 
fponds in both cafes. 2. Their connec- 
tion feems evident by confidering that 
more form muft neceflarily be required 
in obtaining the Royal AiTent, and the 
confent of the Lords, when neither the 
King nor the Lords met together with 
the Commons, than what was required 
when they did meet tqgether. This 
conjedlure, however, on . a nice point 
of antiquity, you will, I am convinced, 
receive with candour, as I promife, on. 
my part, it will not be defended with 
obftinacy againft reafbnable convic-. 
tipn. 

§. 17. One would think the objefts. 

of Reprefentation fhould.bc lefs liable 

to difficulty than either its antiquity or 

origin. Every body might know what* 

- Vol. m. F a Par- 
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» Parliament ifl| andt that it confifts of 
tfitt '"^ tdne Efiatn tf the Rtalm r 
yet even here writers of great chaFae- 
ter have introduced a difficulty, though 
ibmetimes perhaps rather to manage a 
preftnt oontroverfy, than grounded on 
any real doubt of their own. Some, 
by the '' three Eftates of the Realm/' 
ttnderftand the Nobility, Commons, and 
Clkrgyt and hold a Parliament con« 
dfts of the King and the three Eftates, 
of the Realm* On the other hand, 
Ae better part (as I eonceive) include 
the- King at one of thoTe Eflates : and 
in their notion, the King, Lords, and 
Gfommons, are the three Bftates of the 
Reidm : thefe^ it is plain, do not in 
this refped diftinguiih the BiHiops from* 
the other Lords, nor the Clergy from 
the Comoions. 

Now if this controverfy is not mere- 
ly verbal, as I fufped: it is, it is capable 

of 
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of being brought it d (hort liToe* It 
may be t11oi;^€dy I tbiiiity thar an Eftat6 
oF tfao Rtfalm, coafidcred as tf cotti"^ 
jionent or integral part of the Parlia* 
mtot» if it means any thing; muft 
mean one of the eflential parts of the 
Legiflaturei without the conient of 
which, or of the majority of the indi« 
viduals that compoie it, no Law can 
pafs. Thus it is well known £P a* Bill 
does not gain the confent of the Lordt' 
and of the Coitamoos^ as weH a^ thtr 
Royal Ailehtt it neirer becomes at Law^ 
Thofe wha maihtaia the Clergy, zx 
diftingukhed from the Laity/ are a* 
dtftinift' State of the Redm;< muft^' itf 
defence of one faypothefisy be obliged^ 
to maintain- another mora difficult to 
fupport than that for which' it is in* 

tended to be a foundatioo. They muft 
flippoTe, as indeed tfaqr feeih to have' 
ione^ that theClei^ in Pailiaknentmuft 

Fa be 
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be reprefentcd by the Bi/hops : frofti 
which notion thcfe confcquences fol- 
low j I . Firft then the Clergy, who 
are, except the Bi(hops, all of them 
ilridtly Commoners, are reprefentcd by 
Lords ; a mode of reprefentation not 
analogous to that of the Commons 
among the Laity, 2* If the Bifliops 
are the Reprefentatives of the Clergy, 
and in that cafe a feparate State of .the 
Realm, their concurrence mufl be an 
cfTential requiiite to an A& of Legiila^ 
tion : no Law can pafs without their 
confent* This, as I have already faid, 
mufl be the idea of an Eftate of the 
Realm* Perhaps they will abide by. 
this latter confequence, and in proof 
of their notion, refer us to the Icgifla- 
tive declaration in ^very A& of Parlia- 
ment, which, runs, ** It is enafted by 
the King, by and with the advice and 
confent of the Lords Spiritual and 

Tern- 
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« 

Temporal, and Commons, in Parlia- 
ment affembled." This diftinft enu- 
meration, they may urge, (hews the 
Spiritual Lords are a diftindt State of the 
Realm. In my turn I mufi: afk, 1. 
Whether the Spiritual Lords would 
not be included if not exprefled ; if the 
claufe had run by the King, Lords and 
Commons ? If I miftakc not, this form 
lias been ufed. 2. But tho' exprefled, 
does it mean any thing more than a 
bare divifion ? Would not the third 
Eflate, the Commons, if charadlerifed 
by the various obje<^s of Reprefenta*- 
tion, be the fame in efFedt as it is 
now, if it was to run (inftead of Com- 
mons) Knights, Citizens, and BurgeiTes 
in Parliament aflembled ? This form I 
know has been ufed, and the eifedt has 
been the fame : and if any argument is 
to be drawn from the fimilarity of the 
cafes, the exprefs mention or omiflion 
in the firft cafe would have no more 

F 3 . weight 
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SKTtight than it has in xhe other. And 
.yet though the expreft mention of thf 
^iritu^l I^rds does not ms^e them 9 
diilin^ branch of the jLyCgUlatuFe, thec^ 
ieeto to be mapy good reaibns ffar «hif 
form. This iniertion ferves ^ a coQ,- 
ilwit recognition of their Mgiflfttivf 
.capiM:ity» either 1. to prevent people 
in ail ages arguing aga^nd their legiSjiT 
tiye right, froq;! fotx^t peculi^ oKVSUr 
fiaficcf ^tjtending them 1 m their iipt 
|?ciiog Juried \fy FftrUsHpent as (empor^ 
i^dfi« Jo tl»e fprm^ .of propoediog itf 
Cocomon l^aw^ ortbek aot g^ii^ ^i«ir 
Koti^ dsn (he Trt4 of » P«er« the'* it if 

weU kiio)v«« ii^ey fittpofl during iJIm 

^videntc, dcclioe yojtiog v» cftp^tai c^jCbf 
from principles c^ the Cfiaon j[^awj, bp) 
Hyhoft thf y r^c, fiiM?ays protcd their 
rigjljt of vojtiQjg, a, ^ore jwtrjtjcji^Jy jo 

liieie Mt^ Airt\^4 ^ 4Xffeff » i«A »b^T 
ijep^e^,tl\e/9r.m^4ge«apfoenil^(earrjigbtt 

removal 
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repiaval from the Houfe of Lor48 
was the firft ilep to the diflblution of 
{h^ G9y§FWtipnt. This facred^order, 
a vety early eftablifhment of ChriftU- 
jaity, I cpafi4er a6 one of the guardians 
of thfC JBAgUfli Church in the moil emi- 
nent ms^Bfii^ : and in that capacity, I 
hopff, they will continue to fit in that 
Ho&f^ f9 the end of time. For the 
4)9tipQt Ecckfiaftical an4 Civil £fta« 
Hiftuneots tt» 6> interwove in our 
Cooftitttlloa^ And formed for e^cfi 
jotheff tbtt any one who is not indif* 
fereat to the latiter, can not but wifli 
perpetoii^ to the former ! 

But die queftioa now hdfore you 
is, whether the Spiritual Lords ane 
a J^inSi State of the Realm ? It feems 
to be clear in the material ienfe as 
a diftinft Brandi of the Legiflature 
^vsj are not. For fuppofe a Bill 
braught iato the Upper Houie which 

F 4 the 
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the Bifliops were unanimous againd^ 
and that the Temporal Lords, or at 
leaft a majority of them, was as ftrong 

r 

for it ; I apprehend the Bill muft pafs, 
notwithftanding the diflent of the Spi- 
ritual Lords. If fo, they can be no 
feparate State of the Realm. Whe- 
ther the infertion of the confent of 
the Spiritual Lords (hould be continued 
in the Bill in fuch cafe, being an aver- 
ment againft fadt; or whether that in- 
fertion is rather matter of form (for, 
tho' antient, it has not been regular 
nor uniform) might be matter of quef- 
tion ? But fuppofe a llronger and a 
more probable cafe, that the majo- 
rity of Biibbps were againft a Bill, and 
the reft of the Bench concur with 
the majority of the temporal Lords 
in pafllng it; the cxprcflion in the 
Aft would in that cafe be realized, 
and I make no doubt the Bill would 

pafs : 
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pafs : or elfe it muft be allowed, the 

•majority of the Biflhops might at any 
time controul the majority of the 
Houfe. But if the Bifliops are really 
a diftihft State of the Realm, the 

'majority of their order is as tieceffary 
to every legiflative aA, as the confent 
of the majority of the Commons is to 
pafs a Bill thro' their Houfe. • So that, 
in whatever light the cafe is confidered, 

^it appears the Bifliops do not fet in Par- 

^ liament asReprefentatives of the Clergy; 

'or can be confidered as a diftindt State 
of the Realm. I know the argument 
of a confiderable writer on this fubjed:, 
chiefly turns on the admiflion of his 
antagonift, ^* that the Clergy are one 

•of the three Eftates of the Kingdom, 
and he infers from thence (j«ftly as it 

'feerns) that they muft therefore be one 
6f the three Eftates in Parliament/* 
But I am at a lofs to guefs what that 

writer 
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writer means by tbree Eftatcs of the 
Kingdom^ unlef« confidered merely ifi 
refpe^ to Parliaqient. . If the fufa^e<^ 
44 tl|is Jkingdom ^re t^ be cpnfider«d 4fi 
ips^eral as Clergy or L#y» ^here we^uljl 
be but tw9 Eftates of the Kingdcym.; 
bifC if accordiRg to thek Profei^ipaf qr 
]^inp)pyj»ent5^ thf re iBay be t^a Utn9» 

|. iS. Ttxc Cortftittitioo kf^ lifce- 
wi& faa4 the iU f^te tp be e^iijjed «$ 
we)) a$ mif(}9d«rJft9Qd. MU bee«9^ 
iny audience <u:e as little dMpofe^ tO 
}i£teo to cavils^ as I gun cp be at t^ 
jwlfts of ref^tiog thfiQj. I Aall not 
mentfoa siny trifling eyceptipns^ b^t 
Ipine th^t ar9 of ffipj!e weight ap4 
more ei^t^five coflfequeoG^, Tfa^ 
^eprefent^tio!! of %kl^ Pf9p}e, k Is 

thought, is not only grp% vnequaf^ 
\}»i'm ^^Fed pfrvfrte4 from the ma^ 
ttX Jnter^ft ©f ith« C9un(ry^ If I Ba^ 

derdand 
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» 

}}fi waved in .this diiqui/ition; bQcaule 
if 48 ffatbcr an accidental deviatjpn jii^ 
/{u^ from the Conflitutlon, xhan any 
f^olt to be imputed to its frame aQ4 
^^ptial ilru&uce : but however, k 
ih%\l -not altogether be paiTed over fXf. 
^enoe. 

The Repreieotatloip then is cenfured 
fs very unjeq\udly diftributed. Thp 
^o|uities and large Ci^es a^e thojui^ 
^ have too few K^jiirefcntatiKes* and 
^ infinite fwarm of little ipfignir 
£quif Boroughs, which Bifliop Bur? 
jiet |ia$ foRiewhere called '* fjbe rpf-r 
tm pfort 4f tkfi pgnjttutfon" 9x9 
ihov^t, and^ in one light, Jliftl/ 

♦bo»gt»t» \o hfivc top ipany. Thpft 

jkIio poa^lfifi t^iy «ibje<AiaQ will exte|o4 
it ^y fymm^rating coo^quence;, (9 
yvhif h their i^^aginajtion, at leaft, ha^ 

f^ptk ^ air Af fvality* Th^y will ^)| 
7 »«» 
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US, that it is from hence, if from any 
quarter, muft creep in that corruption, 
that may, in tinie, deftroy the Confti- 
lion. For rf any fhould come in by Cor- 
ruption, they would maintain them- 
ielres there by it ; would fell their votes 
to reimburfc the purchafc of their feats. 
They will tell us, that it is bad in 
many other views ; that hence the 
inonied Intereft come into Parliament, 
in oppofition to the natural Intereft of 
the Country : and thofc who have not 
a foot of Land (fay they) will care 
very little for the Meafures that chiefly 
'affeft it. What is it to them, whe- 
ther the Land is over-taxed or uncul- 
tivated/ while the Traffic of Public 
Funds is advancing on Its decay ? 
The furprifing number of little Bo- 
roughs too (independent of the Cor- 
ruption, that probably flows from 
hence) will be one reafon, why many 

7 V of 
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of their Members niuft be Stranger* 
to the particular Places they reprefent. 
Not, perhaps. Strangers to the Confti- 
tution, as in the former cafe j but fuch, 
Boroughs muft be reprefented by 
thofe, who, if equal to the truft, yet 
living at a great diAance, can never 
protect, or be acquainted with tbe^ 

Infereft of their refpedlive Boroughs^ 
fo much as others of equal abilities, 
muft be, if chofen from their own 
neighbourhood or Country, This was 
the wifdom of the Conftitution (it 
maybe-faid) in the return of Juries;, 
can we imagine it to have been lefa 
intended as to Members ? Was every 
Cafe of Private Juftice to be decided, 
by thofe, who from their vicinity to 
the place, where the Queftion arofe, 
might beft underftand the nature of 
the Cafe and the Evidence, before 
themj and yet are queftions of im- 
portance 



^rtatice to th» CtHUtnutttiyy fttoif* 
p&rticuhdy to kiiA6 parts of k, At 
to be difcufled bf fbofe who are Mi" 
Attainted' with lioone part o( it mdrtf 
iiian another f The temi WeSfknt they 

« 

will add, muft bcicottt'fi mc^dy nominal jr 
or elfe who cati foppofe it nattiral fo 
deSt Strangers tb xtpftStAt theiri I the 
Cong^ de £]ire for a> ^diop, is nor in 
cburfe of time becoiUe itiott fj^iiloiif 
Aan ftich an Eledlion: df a M«iiib«rv 

The Writs 6i Bleaibil thfSmf^lveSi^ 
^)talc as ftrong in this dkSt as the othet^ 
do in cafe of Juries; FartieuUr: plaic^a? 
diemfelves t60» it tavf be thought^ 
Aiffer in other it^|>e^s on thifi' ab-"* 
cbimt; befide^ Having iMbod^ fi^ pTiW 
ttQ. their Intereft ici> PftrliVnienf. fa 
diftay of hofpitUityi dirgood gietiiM, 

ii«> it' weit, of a ^dUfttry life; arid* « 
M^tei of the friendly iittetcourf^ betf 

tw«tn^ &»}dl«»d) and Teitem,: nnjff 

often 
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efttn te atoiher eeti(iquence of flighc^ 
ing! the owners^ of lanckd tftttes at 
Reppciebtatives. There is no tye (o' 
Hve whb^ or do good i&^ of neigh^^ 
lioorhood* to fhofe, who,^ in the modt 
important cafts, >friH prefer a Stringer 
to a Neighbottr. j^ents cttfi be re* 
turned at a diftance; and tbo' thtif 
Eftate may fufFer when deprived of thtf 
reiicbnce of its OilrBeri or the Profits 
may be fiink in pafiing thro' the Stew- 
ards hands: yet the Ourntfr Aibmitr 
to this tax> to live tnore at his eafe of 
fancy dfeWhere, 

Tho' thefe circumftances (hoiild not 
dlways take plficd; ydt (they will add) 
the eye of reafoil; in^partialty furvey^^ 
ing the plan of a well^oloddled Legif* 
lative Bodyjf will loob upon i ftnall- 
Boi^ough fending as many Metnbers as 
ofte of the firfl; trading Ciiiesi Of M 1 
large Coontyy in almoft as ridiculous a 

lights 
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light, as one particular inftancc of Re-, 
prefentation, alluded to by Mr. Locke, 
than which nothing can be more con- 
fefledly abfurd, ** that the bare name 
•^ of a Town, of which there remains 
•* not fo much as the ruins, where 
•* fcarce fo much houfing as a flieep-; 
•* cote, or more inhabitants than a 
{hepherd, are to be found, ihould fend- 
as many Reprefentatives to the grand. 
Affcmbly of Law-makers, as a. 
whole County, numerous in Peo-. 
pie and powerful in Riches/* All 
this may be faid perhaps in fupport of. 
the objedlion. 

§, 19. What are wx to fay in anfwer 
to all this? Thefe two things I con- 
ceive. I. That admitting this inequa- 
lity to be the grievance complained of,, 
it can not now be redrefTcd. 2. That 
it may reafonably be doubted, however,,. 

whether,. 
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\Vhether, every thing confidered, it is 
in fadt fuch a grievance or not. 

If it is a grievance, it is fuch an one 
as can not be redreffed. And I found 
this aflertion on two grounds ^ that the 
very attempt to do it would totally un- 
hinge the Conftitution ; and if it was 
once done, according to the moft ima- 
gined plan of perfection, the eiFedls of 
it could never be lafting. 

Political Projectors will tell us per- 
haps, this new modelling of the Le- 
giflative Body would be only, ^* Ripi- 
gliarc II Stato," in the Florentine 
phrafe ; *• bringing things back to their 
original eftablilhment 3" an expedient 
approved of by all politicians. I 
ihould rather look upon the expedient, 
in this cafe, not as an attempt to re* 
fettle, but to new-found the conftitu- 
tion : which if it could fucceed at laft, 
muft in the preparation towards it 

Vol. III. G produce 
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produce univerfal confufion ; by dlf- 
pofleffing every part of' the Kingdom of 
Rights they have fo long been pof- 
fefied of; and in their nature the moft 
important of all others, becaufe they 
arc the foundation of their fecurity and 
protection. To disfranchife the Bo- 
roughs themfclvcs, anfwers no end ; a 
prefcriptive Right offending Members 
would continue. To difannul that pre- 
fcription would be little lefs than Sui- 
cide in a Parliament. It could never 
be thought of in pradice but in the 
moft troublefome tumultous times ; or 
at lead can not fail of producing them. 
It was not perhaps the worft proje<ft 
of Cfomwell's time ; but it was cer- 
tainly a projedl fit for no time, but 
fuch as his, when the conftitution 
was already overturned; and it was 
onJy left to confider how they could 

build 
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baild a new one on the ruins of the 
old. 

But fuppofing this Reformation once 
made, could it be lading ? Would not 
this inequality in the Reprefentation 
imperceptibly recommence almoft as 
fbon as reformed ? Much of it is ow- 
ing to the furprifing alteration that 
time and accidental caufes have pro- 
duced in the commerce, wealth, and 
importance of places themfelves. Some, 
for inftance, were once Epifcopal Sees, 
and Places of great opulence ; tho' 
now within the reach of the objedion, 
almoft as much as any Borough what- 
ever. Another caufe of the inequality 
complained of, arifes out of this al- 
ready affigned. Many Boroughs have 
been Co fenfible of their decline, and 
their comparative unimportance to the 
Community, that they have themfelves 
petitioned againft, and abolilhed their 

G 2 own 
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own tight of Reprsfentation. For a 
Member's wages, it muft be owned, 
was, heretofore, no inconfiderable Tax 
on a fmall Borough* And may not 
thefe or other unforefeen caufes, at the 
diftance of a century or two, operate 
as ftrongly after a Reprefentation was 
new modelled, as they did before, 
when they gave rife to it ? 

If then this inequality of Reprefen- 
tation can not be altered without the ut- 
moft hazard, and when altered, can not 
be fecured from returning : what rea- 
fons can there be for making the al- 
teration ? Much lefs, fure, is to be faid 
for the alteration, if the thing itfelf 
is fuch a grievance, as is neither pub- 
lickly fecn nor felt. 

In fad, the grievance from this quar- 
ter is chiefly fpeculative; the objec- 
tions I have ilated on this head, do 
not flow altogether from this fource : 

they 
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they have other caufes capable of 
producing them as well as this. And 
the objections are fo far from adlually 
cxifting at the fame time, (as they are 
ftated) that one may ferve to take off 
the force and preflure of the other. 

In the firft place, I am not fatisfied 
that fmall Boroughs are the only fpot 
where Corruption thrives : it is a weed 
that naturally thrives beft in a rich foil ; 
it grows up with Liberty. It can not 
be perfed:ly rooted out, without injur- 
ing the better produft of the Soil itfclf j 
but there are ways of keeping it under. 

But fmall boroughs, it is faid, are 
more liable to Corruption, becaufe more 
likely to be reprefented by Strangers ; 
and this goes upon a fuppofition of that 
kind, which the Logicians call ^petitio 
principiiy that the Eledlion of a Stranger 
is, in effedt, rather a purchafe than a 
choice. That many of the Reprefenta^ 

G 3 tivcs 
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tives of fmall Boroughs, muft be Stran* 
gcrs to the Places they reprefent, I ad- 
mit : thofe who are qualified, merely in 
refpedl of neighbourhood, may be dif- 
qualified for the truft in other refpedls ; 
neither their fortune, capacity, nor 
inclination, may fufficiently concur for 
this purpofe. 

That fmall Boroughs muft exift as 
well as large Boroughs and Cities, has 
been already clearly (hewed j and that 
Time and Chance will be an over- 
match for any Reformation of this 
kind* . 

But from the neceflary cxiftcnce of 
fmall Boroughs, I am enabled to an- 
fwer the objedion that was made to 
them, merely from their being rcpre- 
fented by Strangers, i . It is not only 
neceflary they (hould be fo reprcfented, 
where there is no one qualified who is 
an Inhabitant or Neighbour : 2. But 

even 
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even on many accounts, tho' there is. 
And this latter for the Intereft of the 
Borough itfclf, and of the whole Com- 
munity at large. 

I • For the Borough itfelf. For by 
thefe means, the Choice may as well 
be fuppofed, on an equal Chance^ to 
be improved in fome inftances, as per- 
verted by Corruption in others. Should 
it be infinuated that a Aranger is not 
able to promote the particular Interefts 
of any Borough (o well as one that 
has a natural IntereA ; it may well be 
doubted. In the iirfl: place, when a 
Member is once eledled, there is a to- 
tal delegation of the political Power 
of the Conflituents to the perfon elected 
as their Reprefentative ; without their 
being able to enforce their inftruftions 
to their Reprefentative ; or his being 
accountable to his Conftituents for his 
conduct. And however difTatisfied 
they may be with his Condud:, in 

G 4 refpedt; 
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refpeft to public Mcafures, or the In* 
tcreft of the Borough in particular, I 
know not how they can redrefs it 
otherwife, than by being more cautious 
in the difpofal of the Truft for the fu- 
ture, when the term of the Truft ex^ 
pires. And this circumftance, among 
others, may ferve to prove the utility 
of frequent Parliments for the particu- 
lar intercft of the Conftitucnt. But 
fuppofing a Member (as we may in 
general fuppofe him from motives of 
Gratitude as well as Intereft) inclined 
to liften to the Inftrudtions of his 
Borough ; a Corporation may inform 4 
Stranger, as well as they could one of 
their own Town : and he can prcfent 
their Petition to the Houfe as well as 
any one elfe. But what, in the mean 
time, is this Natural Intereft that 
is fo much talked of; that gives one 
man^ who lives within a mile of a 
Corporation, fo juft a preference to 

. one 
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one who does not live within a hun- 
dred ? It is not in point of abilities of 
the Candidate ; becaufe abilities are not 
local. It is not in point of income^ for 
the fame reafon. The objedlion, per*- 
haps, fuppofesj that the income of a 
Stranger is too apt to bear down every 
thing elfe ; to lay abilities entirely out 
pf the cafe ; and to make its way 
merely by its weight. Are then, on 
the contrary, the abilities and charader 
of a Neighbour always the ground of 
fuch an Election ? Or is there no vio- 
lence done to the Freedom of Eledtion, 
from this quarter? Such an Eledlion 
may often be the effect of an undue 
influence, tho' not of Corruption ; 
Corruption, I mean, in the confined 
fcnfe, in which it is commonly ufed to 
denote pecuniary influence alone. An4 
in arguing this queftion, you will ex- 
pufe me if I defire another Term may 

be 
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be fettled as well as that juft explained. 
If Natural Intereft means only a large 
EAate in the Neighbourhood of a Bo- 
rough-Town ; the argument in favour 
of its Proprietor is by no means con- 
clufive. If the idea of a large Eftatc 
was naturally united with an idea of 
adtual Benevolence^ as extenfive as the 
opportunity of doing good : when it is 
fo united^ how is it pofTible an Election 
fhould not be decided in favour of fuch 
a Candidate ? At leaft^ who, that was 
not loft to all fenfe of Merits and of his 
Country's Intereft, can wifli it other- 
wife ? But if the owner of fuch an 
Eftate ftiould either be not known to 
his Neighbours, or known greatly to 
his prejudice ; if he was to bribe or 
to threaten his own Tenants to com- 
pel their aflent to his Nomination; 
tho* he owned half the Borough-Town^ 
I ibould always think, any pnc in the 

World 
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World (that the Law would allow to 
be a Member) would be a more eligi- 
ble perfon, than fuch a Candidate, 
It might then happen to be the Inte- 
reft of the Borough itfelf to chufe a 
Stranger. 

2, That it is for the advantage of 
the Community at large, that many 
Boroughs fhould be reprefented by 
Strangers, is a conceffion we have a 
right to expe<3: from thofe who cenfure 
the general inequality of Reprefenta-^ 
tion in this Country. I will explain 
myfelf by particulars. The County of 
Middlefex, for inftancc, where tho 
greateft part of the bufinefs of the 
Kingdom is tranfaded, where every 
perfon of figure almoft in the King-, 
dom refides^ either conftantly, or for a 
great part of the year, contains but one 
City, and not a fingle Borough : fomq 
remote Counties have at leaft a dozen. 
Is it not for the Intereft of the Pub- 
lic 
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lie, that many of thofe who live in 
this County, fhould confult on Na- 
tional affairs ? Many of them have no 
Natural Intereft out of this County ; 
and, therefore, unlefs they offer them^ 
felves to Boroughs in another Coun-. 
ty, where they are ftrangers, they can 
have no (hare in Public Councils. 
This, in effe<5t, brings the Reprefen- 
tation nearer to an equality : by thefe 
means Middlefex or London, though 
each has but one place of Repre- 
fentation, will have, in eff^^ft, ten or 
twenty, as its principal Inhabitants 
may be eleded to fervc for fo many 
Boroughs elfewhere. 

There is another and no very incon-^ 
iiderable advantage accruing to the 
Community, from the admiffion of 
Foreigners (if I may call them fo, in 
pppofition to Refidents) to reprefent 
Boroughs, where they have no parti- 
(Tular Intereil : that by thefe mean$ 
Z IriOl 
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IKfli Peers, Scotch Commoners, and 
the Eldeft Sons of Engliflb Peers, arc 
more eafily enabled to have a (hare ia 
concerting public Meafures. From 
the firft circumftancc, more harmony 
refpedtively between the different Na- 
tions, is likely to be the confcquence of 
the fame Perfon being capable of con- 
fulting the Intereft of each. And as to 
the cafe of Peers Sons, particularly the 
Eldeft, fitting in the Houfe of Com- 
mons, I do not fo much rely on the 
advantage of two in the fame Family 
having a Seat in both Houfes, becaufe 
it is but an accidental advantage, and 
may change its complexion according 
to the State of Parties ; but I muft urge 
it as an excellent Conftitutional Educa- 
tion againft they become Peers them- 
felves. They by thefe means become 
early acquainted with bufinefs; and 
will fcarccly forget ever afterwards, in 

the 
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the Upper Houfe, the Liberty and Pri-i 
vileges of the Lower, which they for- 
merly infifled on as Members. 
• I hope after this tedious examination 
of a cenfure too haftily pafled on the 
Conftitution, I may conclude, that 
the inequality of Rcprefentation is not 
in reality the dreadful grievance com- 
plained of. 

§. 2o, The other cenfure that was 
pafled on the Conftitutioft, from an 
improper as well as unequal Repre- 
fentatiod> I faid might be waved, be- 
caufe it is not general ; and not fo much 
to be imputed to the Frame of the 
Conftitution, as to an accidental difre- 
gard of it. I did, however, ftate that 
objedion, and have in part anfwered it, 
a^ it blended itfelf with the other : and 
I will now fhortly coftfider it by it- 
felf. 

The 
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The Monied Interejiy in oppofition 
to the Landed Interejiy confidering 
them as abfolutely diftindl in the Pro- 
prietors, ought never to be preferred 
to the Landed Intercft in the choice of 
Reprefentatives. The reafons urged in 
the objedtion feem unanfwerable. But 
where one kind of Property is tem- 
pered with the other ; the reafons, on 
which the objedtion turns, feem to 
fail. And it is fufficient to fay, the 
Laws of this Country, as well as thofe 
of all well-policied States, have fecurcd 
a Landed Qualification as a necefTary 
Requifite for the admiffioa into Na- 
tional Councils. 

I fhall only add, in a general view 
of the Conftitution, it would be very 
unfeafonable to examine the propriety 
of every particular Meafure, which 
the Law has prefcribed; where the 
Conftitution has necefTarily entrufted 
the Law with the power of making 
z fuch 
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fuch provifions as the occafion requifes. 
I only wifti I have riot been too parti-* 
cular already. 

I flatter myfelf I have already traced 
the great outlines of the Conftitution ; 
if thefc are corredlly drawn^ it will be 
eafy to fill them up at any time. It 
was admitted at the outfet^ that the 

« 

admin iflrat ion had fometimes differed 
from the Conftitution defcribed ; I 
will not fcruple to fay, in fome inftan- 
ces^ it has varied fo much as nearly to 
deftroy it. 

§. 21. When I go on to explain 
this, it would very ill become me to 
reflcd: upon any little mifcarriage in 
the event, or mifcondud; in the Coun- 
cils of this or that particular year. 
The prefent fubjedt is too great for fuch 
a minute attention to particulars ; my 
own abilities as well as inclination are 
too fmall to fet about it. Fundamen- 
tal 
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tk\ Errors are important and (landing 
leflbns. The Refledions that arifc from 
fads of a general nature^ where they 
do reach particular men, arc fupported 
by Hiftory^ which is the voice of 
Truth i and borrow no Complexioa 
from a fpirit of Party or Detradion, 

From the Plan given of the Con* 
ilitution> you muft colled, that its 
Prefervation depends on the free adion 
of its feveral parts i it is this alone 
preferves the Balance* The executive 
Power, by the Conftitution, is vefted 
in the King alone ; if> therefore, either, 
or both Houfcs of Parliament, were to 
take the Adminiftration of Govern- 
ment into their own hands, there 
would be an end of the King's Prero- 
gative for the time, and in that of the 
Conftitution. The Conftitution would 
be equally overturned, if the King was 
to aflume the fole Power of making or 

VpL. IIL H difpen- 
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difpenfing with Laws ; becaufe in ei- 
ther cafe the PaFliament would be bat 
a ftiadow. To bring back the confti- 
tution^ if at any time it ihould be thus 
infringed, to its true principles^ with* 
out changing it ; to give the only ef- 
fei^ua] application in this Country to 
the *• Florentine maxim," without the 
confufion of which it will in moA cafes 
be the Parent, muft, from what we have 
fccn, except in very extraordinary con- 
junctures^ be the work of time alone ; 
to operate in the one cafe, above put, 
by a change of the adminiftration, in 
the other by a new choice of Repre- 
fentatives. 

I have already difclaimed (hewing 
in particular inftances, how this Ba-- 
lance has been affeded : let us juft 
view it in the general courfe of Hif- 
tory J more efpecially from that period, 
where the Civil Conftitution becomes 

more 
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iftott cafjr to be traced^ and ifiorc nc- 
ceiTary to be known i I mean from ih4 
time of the Seventh Henry. 

§•22; The Govern tncttt^ in the ac- 
tual e^ercife of it^ in the eatly times 
fucceeding the Conqiieft^ inclined mor^ 
than it oKght^ fometimes to the abfo-^ 
lutCi fometimes to the mere Ariftocra-^ 
tlcal Form^ The Political maxim isi 
in generali veryjuft^ that fays " Power 
follows Property/^ And in the times^ 
when the Feudal Tenures prevailed in 
their greatefl purity, the power of the 
great Barons^ had it beeii regularly 
exerted^ might have made the Govern- 
ment Ariftocratical. But their occa- 
£ional adulation, or unequal oppolitioii 
to the Crown, often brought it nearer 
to an abfolute Monarchy. 

Henry the Seventh depreffed the an- 
tient Nobility as much as he could^ 
He governed principally by an Eccle- 

H 2 iiaftical 



100 E U N O M tJ S^/ 

fiaftlcal Miniftry, whom be and thcrf 
own abilities had altogether raifed; hd 
attainted the Yorkifts, of whom the 
Nobility chiefty conftfted; he edn- 
fented to fome Lawsi: made to promotfe 
the freer difpofal of Eftatcs Tails : and 
thcfc circirmftances co-operated with 
an increafed Luxury, that was the ofF- 
fprlng of art increafed Commerce^ 

That deprefiron of the Nobility, by 
taking fomcr weight out of one Seale^ 
brought the Popular Scale nearer to a 
Balance with the Nobler, And the 
weight,- added to the Popular Scale, by 
their own Trade and increafe of Riches, 
from the difc'ovcry of the. new world, 
brought them ftill nearer to a Ba- 
lance. 

But the Political confequence of the 
People, tho' greater with refpedt to the 
Nobility than they had ever known, 
was but little, as yet, with refpedl to 

the 
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the Crown. From King Henry the 
Seventh to King James the Firft, in*- 
cluding both their Reigns^ the Crownj 
excepting fooM (hort intervals^ exercifed 
more than its ihare of the Legiflatare : 
and the People had lefs of Liberty 
than the Conflitution defigned them. 

A too fudden and impious check of 
the Power of the Crown, at the clofe 
of the next Reign, produced a fuddeti 
Democracy. And, indeed, it is fcarce 
to be wondered at, that a People who 
had fo execrably vacated the Throne, 

(houid abolifh a Houfe of Lords. A 
juft repentance of this Ufurpation, 
guided, by the hand of Providence, 
fliewed itfelf in the Reftoration. But 
from that time to the Revolution^ tho' 
each Part of the Conflitution was 
nearer its proper poize ^ it rather gave 
way to a ftretch of Prerogative, and a 
thirft of abfolute Power. In the firft 
jR^eign, from an occafional mixture of 

H 3 indolence 
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indolence and dtffipation in the PrincA^ 
fhe artful gaining of fome leading mel) 
on his fide^ and the undue exettion 
by the Commons of the Power they 
were then poflefTed of; and which| 
from being over-great in the foregoing 
Reign, funk below its proper level 
in this. In the Kcign of King James 
the Second, Papal Bigotry co-ope- 
rating with the fame fpirit of Pre-? 
rogatiyei ha4 a {Irpnger tendency t<} 
$ibfolute Mc^narchy ; bqt moving more 
violently^ was ^lor^ (uddeoly and far 
tally checked. FroQi (he Revdution^ 
I believe we are all agree4 this balance 
of the ConfUtution h^a been^ upoo 
the whole, e^pcellently preferved : an4 
'whatever little florms pr h^^ts of Facr 
tion haye arifen, (as no length of time» 
I am perfuaded, from a review of our 
Hiftory, will be free from them) they 
)iave rather ferved to explain and fettle 
|bme important Points, than in any 

for. 
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formidable degree to violate the Con« 
ilitution. 

§. 23. The Balance then of this 
Conftitutton, you fee» has fometimet 
been lofts though, by the hands of 
Providence, it has, in time, been again 
reftored« And if we were to glance 
back, ever fo flightly, on Hiftory, we 
(hall find the only methods that have 
or can be employed, to deftroy this 
Balance, were by overtraining the re- 
ipedtive parts of the Conftitution. 

It was Lord Borleigh's maxim, 
^' that England could never be ruined 
^* but by a Parliament/' It may, 
however, be greatly hurt, if not 
ruined, without one. If the Crown 
was either, of courfe, to diflblve a 
Parliament that oppofed its Meafiires ; 
or made a point of fecuring a M^^ 
jority to carry them, either by in 
exceflive number of Place-pQi^n iii the 

H 4 l^ower 
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Lower Houfe^ or an occafional increafe 
of Peers in the Upper; thi€ would 
make large iftrides towards the appli-* 
cation of Lord fiurleigh's maxim. 
But we have fcen from Hiftory, the 
Crown may be more prejudicial with- 
out a Parliament than it can with it ; 
by a,n improper or ill-defigned exercife 
of Prerogative, A Parliament that is 
fitting, that has been chofen freely and 
adts without corruption, has various 
ways jof obftrudling the progrefs of fuch 
mifchief : by refufing fupplies ; by re- 
monftrances to the Crown ; by im-^ 
peaching a corrupt Miniftry. And in 
this laft particular, the Conilitution has 
gained much fecurity by the concefHon 
the Crown made in the A61; 13th King 
Williani III. in giving up the power of 
pardoning in cafes of an Impeachment 
by Parliament : for other wife it is evi* 
4cnt the moft corrupt Minifter, under 

a pub-» 
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E public profecution, after the mod 
glaring proof of his iniquity, could ca- 
fily have defeated all, as it were by 
pardoning himfelf. But no extenfivc 
fc hemes can be purfued without mo- 
ney, the great external principle of 
motion in a State, for want of which, 
however well fitted for failing the vef- 
fel may be in itfelf, it will be becalmed, 
and muft wait for a v/ind I The ^f- 
feftive power of the Crown will there- 
fore neceflafily be connected with the 
parliament : and, therefore, unlefs a 
King is inclined to reign without a 
Parliament, and fupport bad Schemes, 
either by Exadions at home, or Loans 
from abroad, by oppreffi ng his people 
or incumbering his revenue, (all of 
which have been pradifed in diftant 
feigns) the execution of his Schemes 
jnuft be en^rced by a Parliament ; and 
JEngland, if it is ruined, muft in fuch 

cafes 
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cafes be ruined by a Parliament. That 
period^ I hope, will never cxift ; judg- 
ingt at leafl;^ from the Conftitution 
grown up to its prefent n^aturity, and 
the efiential parts of it at this day ex-- 
cellently well preferred, I flatter my* 
felf, that period will fcarce arrive, till 
univerfal Barbarifm Qpce more darkens 
this Wcftern Hcmifpherc; and Poli- 
tical Liberty, with Science its con- 
ftant Companion^ is exiled to fom^ 
diftaqt ps^rt of th^ Qlobe« 

PoLICRITEt* 

§.24. I ^nd you are winding up 
your fubjcft, jind by the tone of your 
voice, will foon drop into a conclufiont 
But, entertained as I have been, I 
have all along been difappotnted, in 
having no iketch of our Legal Polity % 
which furely, in a Conftitution go- 
verned by LaWj as you fet out with 

pbfcrving, 
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([4:>rerying, is a rubje<9: of great import 
tance ; an4 which you can not have tho 
excufe for declining, that PhiiaQder 
made with ||rcat propriety in his part 
ci the coBverfation. Though I fufpeil 
your good breeding, rather than your 
fnemoryi is to be blamed for this 
pmifiion. You feem induftrioufly to 
have avoided that topic, perhaps look-!* 
ing on it as a mere drug to one who 
Is of the Profeflion, or rather out of 
pomplimcnt to Philander, who is not* 

EUNOMUS. 

I can not but fay, that each motive 
)iad fome weight in occaiioning my 
lUeoce on that head. 

Philander. 

I do not fee why they fhould : I cai| 
^nfwer for my own curiofity to be in*- 
formed upon that fubjedt, and I am 

fure 
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furc you can do it in a manner that 
Ihall not be prejudiced by my want of 
experience. Policrites has already 
begged it : I concur with him ; but 
muft defire you would addrefs yourfelf 
to me altogether^ as if Policrites was 
out of the room ; otherwiie, your 
meaning may be fo involved in the 
mid of technical Language, that it 
will too often efcape me, and I might 
as well be out of the room myfelf, 

EUNOMUS. 

I believe Policrites will join with 
toe in thinking your reftridion very 
reafonable ; and I will endeavour fa 
conform to it, as well as fatisfy your 
requeft* 

§.25. To give you a tolerable ge- 
neral idea of our Laws, which is all 
that can be done in this converfation, 
inftead of puzzling you wth the fcho- 

laftic 
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iaftic divifions, which many of ouf 
writers have fallen into iii confidering 
its conftituent parts^ I will reduce 
them under thofe two comprehend ve 
Heads> to which, not only Fortefcue 
and Lord Hale haye referred the Laws 
of England ; but all Laws in the world 
may well enough be claiTed under, and 
have been fo by antient Writers; I 
mean written and unwritten: and 
thefe, in our own Conftitution, arc 
the Common Law and Statute Law. 
When I have explained the charadter-^ 
iftic marks of each, you will well 
enough underfland one reftriclion that 
muil be added to this general divifion i 
though if I was to begin with it, it 
would confound ideas rather than clear 
them. 

By Common Law, we mean thofe 
general Cuftoms that bind the whole 
Realm, by an immemorial ufage. The 

7 time 
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time of Memory, (a« k is called) or tfi^ 
particular 2era» that dif^itiguiflies tb<i 
uatare of tbefe Laws^ is the jfirft yeaf 
of King Richard the Firft. Every 
thing that was mattef of general ob^ 
ligation before that time^ with atl its 
coniequencesi is faid to be by Common 
Law; z^txy new oUigation induced 
£nce that time> muft be by {otxi^ Adt 
of Parliament, the ^t,fj Letter of which 
Law is now remaining. What I have 
further to fay of the Comnion Law^ 
&all be only by way of Comment on 
this definition* 

And from hence yoU will obferve 
that, the" indeed the Common Lawi 
in general, is h^x mnjcriptay yet fome 
part of it may be preferved in writing 
without derogating from the juft idea 
ef it« A Cuftom furely is not altered 
by writing it. Every thing that does 
bind the Subjedt^ and is not in Writ^ 
7 ing# 
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iDgt muft be in force as Common Law : 
but Common Law itfelf may be pre* 
ferved in Writings provided its ufage 
is immemorial t or the date of that 
Writing correfponds with the other 
part of the definition, by being ante* 
cedent to the period abovementioned^ 
«' as the time of Memory/' Any 
matter of Common Law obligation 
then, it is evident, may have fome 
evidence preferved, tho* the very text 
of the Law is not : in Adts of Parlia-* 
ment, the words of the Law are at 
the firft inftance put into Writing i 
that Writing is publiihed, and con<» 
tiBues to this day in its original Form« 
§. 26. The general matter of Com- 
mon Law, comprehends the courfe of 
P^feents (even of the Crown itfelf, 
when the line is once fixed by Parlia- 
ment) feveral Rules of Property ; the 
Prerogative in its utmofi: extent ; the 

Jurifdidion 
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Jurifdidtion of Courts ; the Pradlicc of* 
thofe Courts; the Forms of many 
Oaths ; the Rules of expounding ASs 
cf Parliament ; various particular Cuf* 
loms; and the general Nature and Pu- 
nilhment of many Crimes; with re- 
gard to which Cbrijlianityy as well 
its the Law of Nature y have ever been 
conlidcred as part of the Common 
Law; and flagrant and public viola-^ 
tions of cither, are under the Cenfure 
of that great Court that has been, not 
improperly^ ftiled the Cujlos Morum of 
the Kingdom. 

- There is a very great connexion be- 
tween Common and Statute Law, tho* 
they ftand fometimes in oppofition to 
each other* The former is never to be 
forgotten in confidering the latter, tho* 
the latter fliould, in its very terms, be 
defigned to repeal the former. In 
confidering an Adt of Parliament, we 

muft 
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muft often take up the fabjc^ amtter 
as it flood at Cocnmon Law i bat cnuft 
i^ways borrow rtales of conilrudbh 
from thence. I (hovM be prematura 
at prefent^ If I was to infift longer oti 
thi^ point. 

§.2^. I faid Coounoa Law wzs 
what bound the whi^e Re&lcn^ and 
called it general Cnfiom ; I axlded^ liut 
it v^^\^dLtA*0Arkus particular Cujloms i 
Inhere thefe latter prevail, they wiU 
interfere and controul a contrary gene- 
ral Cttftom ; they are both Conusoa 
Law ; but the latter more nearly re- 
femble what the Roman Law would 
call Privileges or particular Laws. 

And in this place^ I may obferve^ there 
are many other particular Laws which 
bind fbme perfons in oonfeq^uence of 
fome particular relations they (land inj 
aofd are not to be confidered as general 
Laws of the Realm^ bindin^g on all the 

Vol. IIL I Kiagdom^ 
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Kingdom. They are much the fame irt 
this rcfpeft, as private Adls of Parlia* 
mcnt : in which the Subjedl and Parties 
are confined. The particular Laws I 
mean^ are as well the local Cuftoms 
mentioned^ Corporation By-Laws, and 
College Statutes. In mod of thefc 
cafes, a kind offmaller Societies exifts 
in the great one : thefe Societies, like 
all others, are founded in compadt, 
(as Philander has juftly obferved) and 
the Members of them, who derive be- 
nefits from the connexion, muft fub*- 
ttiit to the obligations that it impofes. 
The Members of thefe Societies conti- 
nue, in all rcfpe6ls> (except for the 
particular purpofe of their Inftitution) 
in fubordination to the Society at large, 
and are bound by the general Laws of 
the Realm : the only difference be- 
tween them and other Subjedls is, that 
the Members of thefe inferior Com- 
munities 
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taunities arc bound by fome Laws 

which others are not; becaufe they 

receive advantages exclufive of others. 

And it is on this ground only* that 

.Foreignersy as they are called, that 

. is, thofe not incorporated, are ever 

fubjedt to By-laws of. a Corporation 3 

, becaufe in the inflances in which they 

are bound, a clear benefit arifes> and 

.-is, in its nature, implied from the 

tranfadlion; as in the payment of a 

Port-Duty. It is on the fame exten- 

. five ground, that Foreigners, in a large 

. and^ proper fenfe, are bound, during 

; their Refidence, by the Laws of this 

, Country,, tho' they did not confent to 

the making of them, becaufe their 

confent is implied in their refidence ; 

and as they have the advantage of the 

. Law in Protedtion, they muft repay ic 

by Obedience. 

I 2 The 
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The particular Cc^oms f 'iti&itioaed, 
ZTC innucxierable ; Same of them twhim- 
iical and unaccouiitable. Thofe of the 
greatefl extent are, Gavdkind and 
Borough^nglifh, as to the ^efceiit of 
Lands; the Ouftoms df London and 
dther Corporations s die ^^arious ^modes 
and fervices of Tenure: 'but Cu^iti 
has the largeft and ^an aknoft univer- 
fal dotmmoAy as ro Cc^ybolds and 
Tythes. 

The Common Law admits ^t^EcTe 
fpecial Cuftoms as part c^ itfelf^ hut 
is cautious in the proof of theoi^ aod 
all built upo^ them ;. becaufe it loves 
*^ x)ne common Role.*' it is for ibis 
reaibn in ancient Corporations^ By- 
laws muftpur'fue their Cuilom; in new 
Corporations, where there can be no 
Cuftom, they mufl be reafonable^ ^uid 
for the benefit of Corporation* 



It 
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it je for thk i?ea;(ba too, thai where^ 
a CuflQm is ikt up in difchamge or va^ 
riatioa o£ Ecckfiaft£pal^ Diies» the Coixi^^ 
moa Law taki^ the tdal t^ the Cui^. 
tern to itfel£« 

Tl»e& Guftoca^* however^ tho' now 
at vai^iance fr^m the general Law o| 
tlsis Ldi9i4 vreffe^ iiv fbrai^r ticncst ii;^ 
amny inflances in conforoiity with ir,e 
Thc^ ate nov part of thfi Commoor 
Law ; they were then» I may fay» the? 
genera! Common Law ilifclf* Thus 
ihe e(|v^lcty of GaveUciod dtftribatioai, 
m mQcli nearer the dilates of .Nati}re«» 
iham the pceient mocfo. of De&entj anit 
lirMrthe Conqueii was. the only one: 
thus the cuAomary p&wer of deviiing 
Lands w^s no other than what tho 
Commoa Law allowed to every body j^ 
iho*' iotwcepted for a long period, and 
revived a« kft hy the Stat* of Henry 
VHL Bbth' tbefe modes^ o£ acquiring; 

I 3 re%l 



ii8 E U N O M U s: 

real Property, were checked by "the 
genius of the Norman Policy ; tho' 
the latter, only by favour of Law, has 
recovered its antient courfe. 

The Common Law that I have 

« 

been fpeaking of is fometimes oppofed 
to the Civil Law ; fometimes to Equi- 
ty ; fometimes to Statute Law : in all 
three fenfes, it is to be underftood, at 
prefent, to reprefent its moft • difFufiive 
and general Nature. 

§•28. The Time or the Origin of 
this Denomination, are not eaiily dif-« 
cernible. Whether it firft was fet up 
in contradiftindion to particular Cuf- 
toms, which, however, are included 
in it ; or to other Foreign Laws, ci- 
ther of the Church or the Empire, in 
part admitted hercj or to the union 
of thofe Provincial Laws, that obtained 
during the Heptarchy, is not very ma- 
terial; the term itfelf is well, un^ 

dcrftood 
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derftood to mean, in part, ^' the com^ 
mon Rule of Juftice in this Kingdom." 
The fame great Rule is meant by other 
defcriptions in old Laws ; for the Lex 
Anglicey and Lex T^erra of Magna 
Charta, and the Statute of Merton, . 
are no other than the Common Law. 
Lord Hale has obferved, other modern 
Nations have diftinguilhed their mu- 
nicipal Juftice by this name : we may 
go further by obfervi ng, the Poets 
fpeak '* of the Common Law of 
" Greece" itfelf. 

The Origin of the Principles of the 
Common Law, is much more obfcure 
than that of its Etymology. That 
which, at prefent, charaderifes its true 
genius, muft be its apology in this re- 
fpedl; " it is, in the higheft fenfe, be- 
** yond time of Memory:" and the 
fingle inftance that Cafar mentions of 
the punifhment of one fpecies of Petit 

I 4 Treafon, 
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Tretibfi^ and wfaicb ftiU r.maiaSs is 
fuffieiefit to £hcw the great Antiqui^ 
of the Coounon Law. Aad it is very 
probable^ there are many parts of it. 
BOW' remstioing^ which prev^led m th^ 
time, 

POLICRITS^ 

Almoft certaiHt I ibinki if C^r may 
be aa Authority. He has given us the 
very outlines of ^^ Excomnotunications^ 
to enforce ^n Ecclefiaftical Jurifdidion ; 
^od another point of Civil QoveFn* 
Plenty very aatient and fuudanoiexvi 
talt the ** duty of private Peribos tQ 
<^ apprehend Criminals a^ainf^* th^ 
Stateji and carry them before a M^t 
^^ giflrate." I coniider CxCaL^ as oiur 
$rft Reporter ; you have applied wha^ 
)}e had faid of Gaulj as if iaid of 
Si:iWa; in this you. are juilifiied hy 

the 
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tJiie eireotj^ and by hi&cfeckratbo, '^ rhat 
^ Gsul copbd its d^feiplme from &i«« 
^^ ubh." I £ia:re done it with dkat Li«- 
hart/f ^ and Itatppy I zm that this can-* 
dour vi^ an eeemy kas fet u& out ixp 
fach cokuursy I onlj hope bis accotuit 
OTacamr Tvdlj's prejudices; we, i» 
our tisrffii have as nrach reafba to fup- 
pG^^ fimam had Laws of its^ ow% 
when fowr hutidred y^ars before Tully 
wrote^ Rome was obliged! to fe&d to 
^l&«n;r Ipr its Laws« 

EuN^OKirs, 

You tzay fovm SyBesat vejjr&oi back 
ittds^ ; not, to Qvertki ow k^ hefo^ H 
ia cQcnpletited» I wHl go on quielLy 
widb my Subje^ As I nmik occa.^ 
fiofially^ touch, oace more oa tbe Cooeiir 
moa La^fiTy I wtUI leaise k tf prciifenfji 
a«»l; wiUr CMDly faor» wfaoeirer wouU bf 
wdi acqtnasated wi^. it» m\x(k liAf a f «i 
Its great. csrpiitQca, Lord Coke stB4 

Lor4 
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Lord Hale ; particularly the Hiftory of 
it by the latter, worthy of the abili- 
ties of that great and excellent man. 

§, 29. The other principal head of 
our Municipal Law, is the Body of 
Statutes or A£is of Parliament. This 
IS a. very copious fubjedt, tho' little 
touched on by any of our writers : I 
fhall endeavour to confine my Plan, 
being afraid of faying too much, rather 
than too little. 

I was much pleafed. Philander, when 
you was explaing the origin of Society, 
as founded on Compadt 3 and confider- 
ing Laws, paiTed by confent, as fo 
many renewals of the original Com- 
paft; to think, that inftead of a dry 
Ecquiefcence in the juftnefs of your ob- 
fervation, I fhould be able to applaud 
it more effedually, by fhewing, that, 
in reality, as well as in appearance, 
this mutual confent was never fo ftriking 
tis in the Engliih Conflitution. 

In 
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In proof of ' this aflcrtion, I need 
only appeal to our manner of pafling 
Laws, and the declaration in every Law 
that is paired of the authority frotn 
whence it is derived. For who is 
there, that docs but open an Adt of 
Parliament, and underftands, from the 
firft page, that every thing contained in 
it, is *' cnadled by the King, by and 
** with the advice and confent of the 
*' Lords Spiritual and Temporal, and 
*' Commons," but looks on this de- 
claration, as a con Han t recognition of 
that confent, which is the parent of 
all good Laws, and jud obligation 
to obey them ? Let us too, in further 
proof of this aflertion, recollefl:, that 
whenever either of thefc parties is 
wanting, there can be no Law ; and* 
therefore, no obligation of equal force 
and extent with that of Law. 
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§• 3©. JFrom this concurrence of 
tke thvec States of the Realm it h^ 
titti ao A£k of Parliatsiieat is confficki^edl 
by Lord Hale, as a kind ** of Tri^ 
*' pttrtiie Indentuxie :'^ ihere are o^ber 
ciKruiiftaaces (as you wiU hear pre* 
hntljy that will juAifjr this zmlogy^ 
ht up between the form of a Contrail 
by Deed,, ami that by an ASk of Par- 
Kament» 

From rim tf!ential concurrence, ii» 
aodcing of Laws to Und the Pedi^ne 
and PropefUes of the Subje;£t,. it » 
that Patents creating Forfeitures arft 
Yoid ; tbat Oudinaiices aoe dlilingniiQied 
ik>n»: Lawis j, thaiu m Ibver al Inftanees^ 
things can not be d»nc t^ Procraixia^ 
1w>ns ;: h is fbr the faine isea^^o^ thai 
Bcckfiai^kal Cairns,. uaccAficmed h^ 
ParUdAcnt, d^i not btfid^ the L^yi 
becaufe tb« King is the only pact oi 
the Legiilature that has a fhare in 

paiSng 
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pafHng them. It is for tkis re$&m too, 
that the King hinaf^f caa not difper^t 
with ' Laws, becatife, <l3ie King tk)Qe 
-can not pa& them: and (Iktc fts m 
private CootfaKfts) nothing left ^hua 
the power that crepes dhe obtigt- 
tion, is fufficieot to difibive it. I 
diink it very dear^ from the ^gronois 
I fet out on» ihat, in this tcfped^ I 
fpeak onljr the genuii^ Language of 
the Conftitution ^ without the kaft ia- 
fringement of the PjrerogaUvtt^ which 
48 a juO: and iiakiable part of it. Thi^ 
nice fufajeA^ I know^ haa^ at times, 
been ohfcnred hy controverfy ; h\ this 
ii^ht it adiz^ts ^f none. I wiU aot 
reafonupon it as a doubtful oiatxer. 
The power oi PardonSf which Qmufi 
iotave confidered as Di^nfations, aod 
from an admiflton of this fort have ar^ 
gued to the admifBon of all others, 
does xiot apply .at all. For this power 

is 
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is one of the antient Prerogatives of the 
Crown ; and fo far is it in -its nature 
from a difpenfation with a Law, that in 
moft cafes it is fubfequent to a convic- 
tion by Law ; and in no cafe difpqfes 
of any right veftcd in the fubjedt. But 
I mud again repeat it, that this power 
of the Crown is part of the Commori 
Law; and, therefore, muf):, in all 
cafes, ftand its ground, as Common 
Law does, unrepealed by Parliament, 

Befides, the notion of a difpeniing 
Power, being fo diredtly againft the 
Conflitution ; there are other reafons 
deduced from the Conflitution that 
ceafe to make it eligible in itfelf. 
The King has his remedy in the firft 
inftance : if he with- holds his aflcnt, 
the Law cannot pafs. And in this 
view, a difpenfing Power would be 
wrong, as refcinding his own Adts; 
which is never done even in Grants of 

the 
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the Crown, where no Fraud appears 
to have been pradtifed in obtaining 
them. And yet, in thofc cafes, the 
Intereft is only in the King, and the 
Grantee ; whereas in Adts of Parlia- 
ment, the whole Kingdom has a con- 
current Interefl with the King : and 
they (or their Rcprefentatives in Parlia- 
ment) are makers of the Grant. I 
muft clofc thefe obfervations with ac- 
knowliedging, that they were never in- 
deed more unnecefTary than at preient : 
and if the PraSiice of former reigns, 
was' never in danger of being miftaken 
for Law in the future, I would not 
have flopped to make them. 

§.31. I muft now proceed a little 
more particularly to the Form and 
the matter of thefe Laws. 

This concurrence of the three Eftates 
of the Realm, which is fo neceffary 
to the validity of an A(5l of Parliament ; 

7 has. 
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has^ however, been applied in fomA 
cafes (too fevepcly, I will not fay, but) 
too inattentively, as the teft of the 
genuine nature of fbme antieat Sta« 
tutes. ^' Some of them> it has been 
y £aid, run more in the Form of a 
** Royal Oraat, than t Public Law/' 
Nay, to put the objedion in the 
ftroageft lights we often meet with the 
very words, ReK Statuit^ &r« in the 
b^iafii^g: which, it may be faid^ 
look incite like the Ads of the Crowa, 
than thofe of the whole Parliament. 
Thofe, who love to argue, may, per- 
Jiaps, bdrrow a collateral circumftance 
in aid of this Ayle of the Law ; and 
tell us, chat it was not only the mere 
AQi of the King ; but on the Petition 
likewife, inflead of appearing to be 
the joint hdi^ of the Subjefl* 

Before I give a fubftantial anfwer 

to this ob^ei^lion $ as I imagine you 

a your- 
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yourfelf (if you fided with it) will aU 
low> as every body muft, from what 
has been faid^ that at this dav, the na^ 
tional concurrence is really ufed in 
palling every Aft of Parliament ; let us 
compare the Form ufed at this day, 
with thofe of the antient Ads. 

In every Adt, pafled at this day, we 
read, " It is enafted by the King, by 
and with the advice and confcnt of the 
Lords Spiritual and Temporal, and 
Commons, &c." ** It is enabled by the 
King" — In this fenfe the Laws may 
be called, if you will, the King's 
Laws t but they are more emphatically 
ftyled the Laws of the Realm. Well> 
but let us weigh the force cf the words 
" enaded by the King," and confider 
the prefent objedion. If we were to 
flop here, it muft be allowed the pre- 
fent Form would be exadly the fame 
in Englifh, that Rex Statuit was in the 

Vol. III. K old 
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old Laws. What then is the concla- 
fion ? That we muft, both in Anticnt 
and Modern A<?t«^ look out for fome- 
thing further than thefe words^ before 
their authority is admitted as deciiive 
and inconteflable : and at the fame 
time^ that thefe words are no more a 
(diminution of the Lcgiflative Authority 
of the Ads, in former Reigns, than 
they are of thofe pafled at this day. As 
well may it be faid^ by the bye, that a 
Money-Bill, which always originates in 
the Lower Houfe, is a mere aft of one 
t)ranch of the Legiflature in exclufion 
of the other two, bceaufe it begins 
** We your Majefty'^s loyal Subjefts, 
** the Commons of Great Britain, have 
♦• refolved to give and grant unto your 
*•* Majefty the fum herein after menti- 
-** onfed." — But this refolution of the 
Commons is immediately fueceeded by 
^ftn application to the Throne to enaft 

it 
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it into a Law : in confequencs c^ 
Avhich the evading flyle runsj as it 
does in all other ads^ 

And fo far Cfooi the Pefition^ exclu- 
five of the words, being a fuppprt td 
this argument in Antient Adts ; many 
Modern A<3:s (and moft Private Ads) 
have the very Language of a Petition^ 
thb' it is not feparate ^s for^nerly^ 
Every Seffion you may ftill read ia 
the Commencement of a Law> **. Mct^ 
*' it fleafe your Myejly that it may bi 
•* ^«^^^^4*"---thcn the King anfwers> 
*^ And be it enaSledf by the King'^ 
mod Excellent Majefly> by aqd with 
the advice and confent of the Lords 
Spiritual and Temporal, and the Com- 
mons/' &c* And where, after all, is 
there any thing, in the Form of a Pe- 
tition^ that derogates from the Freedom 
and Dignity of the Conftitution ? The 
Rpyal Affent oxuft be adke^l ia form or 

K 2 ia 
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in tSc&, to every Bill: when afked, 
may be either granted or refufed. So 
that in reality, fubAaiice, and effedtj a 
Petition and Anfwer mtift intervene 
between the tendering the Bill for the 
Royal AfTent, and the obtaining the 
Royal AfTeht, in pafllng the Bill into 
a Law. But let us obferve, at the 
fame time, the Dignity and Freedom 
of this Conflitution is remarkable in 
this ; that thb* the Royal Aflent muft 
be obtained to every Law that is paffed, 
and the King is faid to enadt ; yet that 
whatever he enafts, muft be by the ad- 
vice and confent of his People : and 
tho* he tnay refufe his Afferit to a Bill 
that is tendered, yet he can make no 
Law that is not firft tendered by them. 
In (hort, that he may always rejedt, but 
never does propofe. 

Getting rid then of this (hadow of 
an objection ; let us come to the fub« 

fiance^ 
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ftance. And here, confident with my- 
ielf, I fhall own^ that when any A<ft has 
not the concurrence of both Houfcs of 
Parliament, it ceafes to be a Law* And 
in all thefe, feemingly anomalous Adis, 
(of which Lord Coke gives many in*- 
fiances in the Princes cafe) the Par- 
liamentary con fen t, is to this day made 
the Teft of their Authority ; and it 
will always be found on the face of 
them, tho' it varies from the precife 
Form ufed at prefent. 

Sometimes (as it has been well ob- 
ierved) the aflent of the Commons is 
not mentioned in the Ena<fling Claofe of 
Adts of Parliament, throughout a whole 
Reign ; but only in the general Preface 
of all the feveral Ads pafTed at that 
time : and as the feveral Branches of 
the Capitular (if it may be called fo) 
however diftindt in their fubjedts, have 
*^ no break, or even any intervening 

K 3 '* punc- 
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♦* pundluation on the Roll," theymufi 
neceffarily have a reference to the Pre- 
face which declares their Ena<Sing 
Authority. Sbnaettnles the legiflative 
confent is defcribcd by general words, 
** the Authority of Parliament.'* 
Sometimes by an enumeration of thd 
particulars of which the J^arliament 
confift. And in thefe recitals^ I re* 
member, Lord Coke fays^ an omiflioqr 
of one Eftate is fatal. This ?at:iancQ 
is ftill more accountable, when wo 
confider, the Parliament itfelf was fo 
differently defcrihed in different ages ; 
.it was called Concilium fAagnum-^^Corf'^ 
(iliumjidele fubditorum — ^Curia magna-^ 
Commune Conciliumr-*^JI£ifa generalis. 

The mmc of Parlidmenf 9 it is faid, 
came in with the Conqueror ; and any 
pnt^ who would infringe the authority 
of antient Ads of Parliament, fince 
that linie, becaufe the aiTenibly which 

compofe§ 
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compofcs it, is fo varioufly defcribed,; 
may with greater rcafon- deny the- very 
being. of any thing like a Parliameiit 
before that time ; becauie there is na 
fuch word to be met with in our. an- 
tient Annals. But fuch trivial varia- 
tions in the flyle of the Parliament, 
or the title of a Law, no more conclude 
againft the authority of either, thaa 
the variety of places would, in which 
the one has, at different times, met to 
compofe the other. The aflemblage 
of the States *of the Realm, as effec- 
tually formed a Parliament in early 
days, when they met in a Convent, in 
a Caftle^ or on a Plain, as when they 
became fixed at Weftminfter. We 
are too good Englifhmen, I am fure^ 
to Jifpute the validity of Magna Charta, 
becaufb it was pafTed in % Meadow.' 
In fuch cafes, the only weight of the 
Argument lays in the bare found of 

K 4 the 
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the words. Befidcs, we too have our 
collateral circumftances. as well as the 
obje£tors. Such Ads exifling among 
the Parliament Rolls, the writ that 
iffued to proclaim them being ftill ex- 
tant, and many other nicer particulars 
might be allcdged, if this argument 
wanted afliftance ; and they could be 
mentioned without fpeaking too much 
in the Language of my Profeffion ; 
which I promifed you I would not; 
tho', I fear I may have partly tranf-^ 
grefled already. 

§.32. I do not know how it hap-^ 
pened, but I have in part taken you to 
view the infide of an Adt, before we 
have furveyed the out-works. But as 
what I have faid, arifes from Form, it 
may be excufed ; tho' it is a Form that 
conceals fomething of the* utmoft con-« 
fequeijce, 

I need 
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I Deed not dwell long on other mat- 
teris of Form, the manner of promulga- 
tion, and the different parts of an Ad*. 

Till the Reign of Hen •VII. (I think 
about the i ith) the Acts of the whole 
Seflion were proclaimed and regiftered 
in the County Court, in confcquencc 
of a Writ iflued to the Sheriff: and 
any one might read or take copies of 
them. The Art of Printing being 
then pretty well eftablifhed, fuperfeded* 
the old method of Publication. Con-, 
venience introduced this ufage; tho% 
the old one is not altogether laid afide :. 
ibmething like the old one being dill, in* 
many cafes, directed by. the Afts them-, 
felves. As reading them at Parifh 
Churches, Quarter Seffions, or Affizes. 

An A<3:, however, was in force, be- 
fore the Proclamation, or, as we may 
fay, in larger terms, independent of it. 
This was exprcfsly determined in a 
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great Cafe, in Ed, III. time, cited by 
Lord Coke, to warrant the pbfition* 
And Lord Holt, in the latter end of King 
William's reign, clearly admits (if he 
has not added to) the dodlrine ; by fay- 
ing, that tho' Laws ufed to be proclaim- 
ed, " yet that was but an Adt of Grace." 
Nor can it be faid this was making 
a Law to be in force before it was 
promulged ; which would be contrary 
to natural Jufttce : but it was, I con- 
ceive, the idea of the Conftitution, that 
every man in the Kingdom was prefent 
at the making of the Law, either in 
perfon or by Reprefentation j and con<- 
fequcntly every one. who was not actu- 
ally prefent, might by the Reprefenta- 
tive be informed of the Laws that were 
inade. This idea ftill continues » and 
its confequences fcem to be the fame^ 
Jn faft, many an A£t does commence 
l>efore it is printed ; and the general 
7 rulq 
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f qle of Law is, that all Ads are in force 
immediately from their being n^de^ 
unlefs any future time is fixed by the 
Aft itfelf. The obfervation, however, 
in the Law Books, that ♦* all Statutes 
*^ refer to the firft day of the Seflion, 
•' unlefs it is provided othcrwife in the 
♦^ Statute itfclf ;" I fuppofe relates 
principally to the manner of citing 
them . in . Pleadings ; fo as to avoid thq 
nicety and error in diftinguifliing on« 
day of a SefQon from another. Can it 
mean that the Law fhould have a retro-- 
fpeftive operation, by being in force 
the firft day of the Seflion, when moft 
likely it was not then in being 5 ancj 
Refine the qualities of human aft)on« 
by an ex poft fadlo provifion ? 

Thefe two Methods (of publication 
by Proclamation and Printing) confi-* 
(lered together^ account for our Statute 

Pppks going no farther back than 

JVIagna 
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Magna Charta^ that being the oldeft 
Roll remaining in the Tower. And 
yet on the other hand^ the fame con* 
fideration (hews why many may be in 
private Books, that are not extant on 
Record or rccognifed in the public 
coHedion : as the firft manner of Pu- 
blication difperfed fo many copies ; 
tho* the originals were loft or deftroyed, 
copies enough might remain to conti- 
nue them in print* 

Printed A6ls anfwer very well the 
common purpofes of information ; but 
in fome cafes, it may be necelfary to 
appeal to the Record itfelf. Where 
they differ, that will have the fame 
preference as every original has to a 
copy : and the fufpicion of incorredt-* 
nefs, is far from being ideal, as any 
one will fee by looking over the Cot- 
ton Records i and much later inftan-* 

ces. 

I pro- 
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I proceed now, in a few words, to 
the title and the component parts of 
the Adt : and their relative force in 
conftrudions* 

The title is now a kind of epitome 
of the Ad:, containing the general 
fubjeft of it ; and the AGt itfelf is de- 
noted and cited by the Reign of the 
King. The antient Statutes were, from 
fome particulars in their Form^ called 
Charters or Ordinances *— fome took 
their name from the place where the 
Parliament was held, as it was move- 
able in thofc days : as the Statute of 
Merton, Gloucefter, Winton, Weft- 
minfter, &c. — Some are generally 
known from the initial words, as the 
Statute of ^ia emp fares Terrarum, 
and of CircumfpeB^ agatis. Many from 
the Subjedt, as the Statute of Fines, 
the Statute of Wills, the Statute of 
Frauds and. Perjuries. The Romans 
named their Laws (you know) either 

7 from 
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from the proposer, as Lex Falcidia^ 
Lex Pompeia^ Lex Cornelia; fbme* 
times from the Tribunes during whofe 
adminiftration the Law paffed, (which 
comes neareft to ours) as the i^ejf-Di- 
dia-Licioia ; or from the S,ubje6t> as tbe 
Lex Agraria. From the firft propofef 
we have none : it would little fuit th^ 
nature of our Government^ tho' it was 
well fitted to theirs. Xhe King,, by 
iidding the Royal AiTent^ paffes the 
Law ; and by his Naene and the Yeaf 
of his Reign they are properly known* 
I can recolle(ft but two in inftan-^ 
ces of A(9:s that are known from 
private Perfons; Poynirrg's hgiW, and 
the Coventry A& ; and they are with 
far different views* I own, it is a 
^matter of cjiriofity to know the par- 
ticular occafion of an A<51 i or the firft 
propofer of a Bill, which is afterwards 
«na£ted into a Law : but neither can 
be known from the Law itfelf. Con- 

fidered 
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tidered as Laws, they arc alike the 
creatures of public Authority ; and 
^* as indiJitnSi as 'Water is in ivater^.^ 
But thefe Laws, like Rivers which, 
when they fall into the Sea, become a 
part of that colkdiion that invefts the 
globe, are yet often to be traced to 
fome private and far diflant fource; 
were once, perhaps, the firft hints of 
a finglc perfon, tho' private wifdom at 
length is undiflinguiflied and loft in 
public authority. And thus we may 
revere the memory of ihofe, whom 
tradition hands down as the propofers 
of any Law ; tho' we do not (as the 
Romans did) name Laws after them, 
or embellifh their monuments with the 
Legum LatarUm tituli. 

The fubjedls of our Adts arc often 
iof a mifcellaneous nature.; and fUch 
are known in pradifc by the name of 
Hotchpot Afts. This prafiife, it it^vo^^ 

* Shak« Anton, and Cleop. 

prevailed 
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prevailed among the Romans^ till 
prohibited by the Lex-Csecilia-Didia^ 
which Tully fo freely cenfares, ^ar 
legis fententia niji bc^Cf ne fopulo ne^ 
^^ M ^^ c072Jun£lis rebus compluri- 
ntiSi aut id quod nolit accipercy aui id 
quod velit repudiare ? This objcdion 
is prevented in our Laws by the man* 
ner of pafling and promulging them. 
And with regard to profecutions, where 
it would have moft weight, each claafe 
is confidered as a diflincft Law; and 
therefore, in this refpeft, •* He that 
** offends in one point may not be 
** guilty of the whole Law," fo as 
to be liable to the penalties of the 
whole. 

§.33. The formal cotnpbnent parts 
of an Adt, are the *' Preamble, Enadl- 
ing CJaufes, and Provifo's." The Tit/e^ 
our books fay, is no part of an Adl, 
which made me mention it before I 
came to thefe. 

This 
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This refolutlon of an AQ: into its 
component parts, is material in prac- 
tife ; becaufe in conftrudlion th^fe parts 
may either explain each other, when 
confident, or controul when oppofite : 
and greatly alter a conftrudion founded 
on particular claufes only. 

The Preamble (we arc told by Lord 
Coke) is a key to open the meaning 
of the makers of the Law : and yet 
later authorities have been very far from 
confidering it as the matter- key ; which 
it cannot be, unlefs the Preamble was 
in all cafes co-extenfive with the Pur-* 
view or Body of the Adt. And it 
feems to be determined with the utmofl 
propriety, that the Preamble (hall not 
reftrain the operation of the Enatfling 
Claufe. The intent of the Preamble 

■ 

is to fhew the reafon of the Law; 

but there may be many very good rea- 

fons, not exprefled, or appearing ex 

Vol. in. L ^oft 
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port Fado, to (hew the utility of the 
LaWy bcfides the particular mifchief 
or occafion of the Law affigned in the 
Preamble. They will be fo many 
juftifications of the Legiflature's wif- 
dom and forefight. 

The giving any reafon for a Law, 
is a kind of indulgence ; it is painting 
Authority in the mild form of Per- 
fuafion : fo your friend Tully has it— 
hoc quoque legis putavit ejfe^ perfuadere 
aiiquid, non omnia vi ac minis cogere. 
But it would be greatly abufing this 
indulgence of the Legiflature, to turn 
it againft itfelf^ by miftaking a com- 
mand for mere advice. 

Whoever is at the pains of looking 
back on the old Ads of Parliament, 
will meet with fome Preambles of a 
very fingular nature. I remember one 
in an Adl of Ed. VL embelli(hed with 
all the flowers of a poetical iimilei 

anothc^ 
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another in Hed. VIII. envenomed with 
the acrimony of a Libel. So that if 
a Preamble in every cafe is to be con* 
fidcred as a key to the AQ, it will, in 
fome inftances, be of as much ufc •* in 
** opening the meaning of the Aft," 
as the key of that tea-cheft would be 
to the door of the Houfe* 

The E?2a£iing Claufe being the ope- 
rative. Vital part of the Law, muft be 
confidered, when we are quite clear of 
Forms. 

The Provifoes or Savings of the Aft, 
are (as their name implies) exceptions 
of particular cafes, from the generality 
of the Law. 

I will make only two obfervations 
on thefe formal parts of a Law : i • 
That they are all fo many additional 
forms, unknown to antient Laws : a 
tendency towards perfeftion that can 
only be the growth of time. No 

L 2 ^&f 
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A&9 it is faid, had a Title, of the pre-^ 
fent kind, 'till ii Hen. VIL Pre- 
ambles begun to be conihnt about the 
time of Ed. III. and Provifoes [are of 
no very long date. 2. That an Adt of 
Parliament thus analyfed into its parts, 
is, in this refpedt alfo, like a Deeds 
the Premifes correfpond with the Pre* 
amble; the Habendum, Claufes of 
Rent, are, we may fay, its enabling 
part ; and the Condition and Excep- 
tions of a Deed, are like the Provifoes 
of an Aft. * Nor is the purfuit of this 
analogy altogether fanciful, the rules 
of cooftrudlion having often the fame 
agreement as the parts themfelves. 

Thus an implication only in the Pre- 
mifes fhall no more controul the Ha- 
bendum, than a particular Preamble 
(hall a general Enabling Claufe ; and 
a Condition or Provifo repugnant to 
a Deed or an AOl^ is equally void. 

In 
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In a Deed, as well as in an Aft of 
Parliament, Form has been the growth 
of time. Whoever compares the parts 
of a Deed, as modelled in the fir ft in* 
flitute, with the antient Deeds in the 
Formulare Anglicanum^ and other books 
of antiquity, will fee the novelty of 
many of thofe parts ; and admire the 
fimplicity of our Anceftors, There is 
one thing, which, perhaps, you will 
be furprized at, and after all forms 
mentioned, think an Adl is very defi- 
cient in, that no A£i of Parliament ^ I 
mean the original Roll, has any Jiops 
or paragraphs : fo that any argument 
drawn from the influence the ilops 
have oh the fenfe, or any alteration 
in the legiilature's meaning, occafioned 
by dividing Claufes, falls to the ground; 
and is to be imputed to the invention 
or miftake of the Printer. And indeed 
unpleafing to the eye, or difgufting 

L 3 as 
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as the want of thefe would be in the 
generah'ty of printed Books, they are 
neceffarily omitted in Deeds and other 
Records as well as in adls of Parlia- 
ment. 

§• 54, I am now at length come to 
ihtfubjeSisy and other material qualities, 
of Ads of Parliament, and {hall then 
conclude with fame of the moft gene- 
ral rules of conftrudtion : as to which, 
I muft remind Policrites beforehand, 
that my engagement with you, Phi-- 
lander y difcards all thofe fubtleties that 
have crept into our Law Books, about 

pleading and reciting them : much lefs 
fhall I be expected, even in the com- 
pafs of thefe obfervations, to he as full 
and precife in difcourfc. as I would in 
an exprefs treatife on this fubjed:. 

The moft popular diviiion of A<5ts 
of Parliament, I can think of, arifcs 
from confidering them as public or 

7 private i 
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private; temporary or perpetual; re- 
medial or explanatory; in affirmance 
or in derogation of Common Law. * 

The diftindion of Adts, as Public or 
Private, regards rather the difFcrence 
of the objedt, than the extent of the 
obligation. And it principally afFeds 
their notoriety, evidence, and manner 
of being recorded. That is to fay. Pri- 
vate Ads are not printed in the Statute 
Book, are not the immediate objefls of 
judicial knowledge, nor inrolled in 
Chancery as the Public are. But this 
diftinftion introduces no inequality 
with rcfpedt to their binding power. 
On the other hand, tho* fome Adls do, 
in reality, extend their obligations 
much further than others ; yet, upon 
that account, they make no part of 
the diilindtion here laid down. As 
for inftance, an Aft that binds Ireland 
or the Plantations, and another that 

L 4 hinds 
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binds England only^ are equally public 
Adts, 

Adts that immediately concern all 
the people^ are faid to be public A£i:s : 
and therefore, thofe A(5ts that relate 
only to particular places, and to parti- 
cular perfons in a private capacity, or 
to one fpecies of the Community 
in a Politic capacity, are, in their 
nature. Private Ads of Parliament. 
This definition, which I have col- 
leded, not without fome pains^ from 
the infinitb variety of cafes in our 
Books^ will, I hope, prove adequate 
and comprehenfive. You will eafily 
underiland by it, that fome Ads as 
to particular claufes, may be both pu- 
blic and private. As the Statute of 
King James, that difables all Popiih 
Recufants from prefenting to Livings, 
is a public A£t ; yet the claufe in it, 
that gives their Prefentations to the 

Univerfitie$ 
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Uhiverfities refpeftivcly, is in its na- 
ture private : and muft be pleaded or 
expreily found in order to be taken no- 
tice of by a Court of Juftice. So the 
Claufe in the AQ:, pafTed the other 
day, for fecuring the property of Mr» 
Hogarth's prints to his Widow, it is 
evident, is private ; but the A€t itfelf, 
made to amend and efFedtuate the A£t 
of the late King for the encouragement 
of the Arts of Defigning and £ngrav<« 
ing in general^ is in its very nature, a 
public Aift. 

The diftindion itfelf, between public 
and private Adts, was introduced in the 
reign of Richard the Third: private 
Adls being then firfl ranged by them- 
selves. At this day, many Adis private 
in their nature, are expreily declared to 
be public; which circumftance com- 
municates to them the judicial confe- 
^uences I have already mentioned^ 

but 
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but does not give them a place in the 
Statute Book. 

§• 35. The next light in which I 
propofed to vievsr Statutes^ was as to 
their duration ; they being cithtrperper 
tual or temporary. Generally fpeaking, 
an Aft, when no time is fixed for its 
commencement, is in force as foon as 
it is pafTed ; and when its duration is 
not limited, is in its nature perpetual. 
So that it muft either expire in point 
of time, or be repealed by a fubfequent 
A<3:, before its obligation can be dif^ 
charged. It is plain then. Time alone, 
that weakens moft things, will, of it- 
fclf, not afi^dt an A.&, of Parliament. 
Every body knows there is a Statute 
paflcd in the reign of Edi III. as frefli 
in its obligation, as if it was pafled at 
this day. Nor will bare want of ufage, 
any more than length of time, be able 
to repeal an Aft of Parliament. Time, 

and 
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and the Manners of the Age, may 
change the fituation of things, and the 
objetfls of an Aft may vanifli : and 
then the provifion of the Law muft 
ccafe. But while the objeds of an 
Ad: continue, the Aft itfelf remains 
in force. 

And this, it may be obferved, is 
the cafe with the Common Law itfelf. 
Many of the old modes of proceed- 
ing are difufed, becaufe others, more 
fuited to the times, are come into their 
room : but the others are not abolifh- 
ed; becaufe immemorial ufage, un- 
contradicted by parliament, remains 
Common Law. Thus (Policrites will 
remember) moft of the real Writs have 
fallen into difufe by the praftice of 
Ejeftments, the great ufe of Perfo- 
nal Aftions, and praftife on Motions. 
Thus Villenage, Trial by Battle, Wager 
of Law, and Attaints, have long been 

difufed I 



f. 



156 E U N O M U S. 

difufed ; but were never^ that I know 
of, abolilhcd by Law. '/ 

§. 36. The third diftinftion I men- 
tioned was that of Statutes confidered 
as Remedial or Explanatory : cither as 
they are introdudlive of a new Law, or 
declare^ explain^ and confirm an old 
one* This diftin<^ion muft be confined 
to Statutes, compared with one ano« 
ther; or it would anticipate what I 
have next to obferve. I need not en- 
large upon it, at prefent, becaufe it is 
cafily underilood with its confequen^ 
ces* 

§. 37. The capital diftindion, which 
I have referved till lafl, is either as 
Statutes are in Affirmance^ or in Dero^ 
gation of Common Law* It is this di- 
ftindion that furnifhes many rules of 
conftrudion. 

Many of the old Statutes (it is well 
known) are no other than declarations 

of 
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of the Common Law. Such are the 
great Charter, , the Declaration of 
Rights, I WilL IIL with many of the 
Statutes in Ed. L reign ; and number-- 
lefs others, both Antient and Modem« 
A Statute that is affirmative only, does 
not take away Common Law: the 
Common Law, therefore, notwith- 
flanding a new remedy given by Par- 
liament, flill remains, unlefs there is 
an exprefs or implied negative; and 
the right in a courfe of Juftice may 
be aflerted, either in the beaten track 
of the Common Law, or the new 
Parliamentary Mode of Proceeding, 
But affirmative words in an Adt of Par- 
liament, do always repeal any former 
Provifion or Mode of Proceeding in a 
former Statute, where they are in their 
nature inconiiflent. 

There is that great fimplicity andL 

plainncfs in the Common Law* that 

g Lord 
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Lord Coke has gone fo far as to aflert, 
(and Lord Bacon nearly fcconds him 
in obferving) that " he never knew 
** two queftions arife merely upon 
** Common Law ; but that they were 
^* moftly owing to Statutes ill-penned 
•* and overladen with Provifoes." This 
obfervationy even at the time it was 
made, does not feem altogether juft, 
if it means to afcribe the multipli^ 
city of queftions principally to the 
inaccuracy of the Statute Law : for 
fome that have been penned in the 
plained language, have been produc- 
tive of as much controverfy as any. 
The truth is, it is not in the province 
of language, or human penetration, to 
exclude doubts, ambiguities, or eva* 
lions ; where people think it their in- 
tereft to make them. A more curious 
and endearing obfervation to recom- 
mend the Common Law, the fame 

author 
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author has given us ; when he fays, 
that tho' in fome points the Common 
Law has been altered by Adts of Par- 
liament 5 yet in revolution of time, the 
Common Law has, in thofe very 
points, been reftored to avoid inconvt-* 
nience. A moft forcible, tho* fiknt 
panegyrick furely on the wifdom of 
our Anccftors, in framing their legal 
Conftitution, when Time itfelf fides 
with Antiquity ; and regulations after 
having laid dormant for ages, arc 
thought ncceffary to be revived 1 

§.38*. Thefe observations, you will 
allow, extremely well juftify the great 
rule in our Books, thit makes the Com- 
mon Law the bafis of conJiruSlion in 
all cafes whatever ,• that fuppofes the 
Common Law to fubfift, where it is not 
. exprefsly or virtually repealed ; and by 
thefe means makes one confiftent har^ 
monious Syftem of the whole Law. 

Another 
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Another rule, which is nearly of the 
fame import, is, that all Statutes made 
in pari materia^ fliall be taken together 
in conflru£tion. Thus the Bankrupt 
Laws, the Poor Laws, the Game Laws, 
are refpedively confidercd as making 
each fo many feparate Syftems. 

Many rules of conftrudion are de- 
rived from the diflin£tions I have menr- 
tioned ; but are too minute and prac- 
tical, to trouble you with. 

The only great and general rule of 
conftrudion, I fhall add, is, that the 
fenfe of every Aft, and every Claufe 
in it, mufl arife from an accurate re- 
view of the whole ; and from the fpi- 
rit rather than the bare Letter of the 
Law. When the meaning of the Law 
correds, reftrains, or enlarges the words 
of it, we call it an equitable conftruc- 
tion. And this is an Equity that has 
been known in all ages, and countries,* 

in 
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in thecoriftrudion of inftruments; and 
is almoft the only one that Courts of 
Law are acquainted with. It has been 
touched on in many of our Law Books; 
but no where better than in Plowden. 
The tnearting of an A&, he calls the 
** Soul of the Law;" and compares 
an Adt of Parliament to d Nut : (I fee 
you laugh at the good old Sage : he 
means a Nutj not injize but infdlidity) 
of this Nut^ the fenfe^ he tells us^ is the 
Kernel i the Words are only the Hujk 
or SbelL 

The only authentic channels of Jn-^ 
terpretation are the Judicial determi- 
nations of the Courts at Weftminfter : 
concerning which I fhall be under a 
neccflity of faying a good deal hereaf-- 
ter, as I am apprehenfive what I have 
been faying, may go for nothing, 
if their nature is not more thoroughly 
explained than I have evc^r yet feen it. 

Vol, IIL M There 
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There arc other helps to the conftrac- 
tion of Adts, of private ufe rather than 
of public authority* Such are thofe 
pieces, formerly in great vogue, called 
** Readings ;*' and fuch too, in many 
cafes, are the hiftory and manners of 
the times. 

§. 39. After this particular account, 
I (hall make but two obfervations. 

1. Concerning the objcdls of our Laws* 

2. Concerning their Sanations. 

It is extremely clear any thing may 
be enafted by the Laws of a Society, 
that is not contrary to natural Juftice. 
And yet we fhall find many Govern- 
ments are more minute in explaining 
and^efending by Law> Political Rights, 
than the Rights of Nature. The 
truth is, the former are the mere crea- 
tures of pofitive Laws ; the Rights 
themfelves are created : in the other, 
pofitive Laws only give additional 

Sandions* 
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Saiidlions. This is remarkably true in 
our own Laws« 

Imperfeft natural Rights are very 
little the objefl of Laws. The Aiie- 
man Law punifhed idlenefs at large : 
our bwnj only as it afFefts Society 
by examplci or in its Gdnfequence. So 
of Drunkcnhefsi in the bare commiffi- 
on, and other vices, that afFed: prin- 
cipally a man's felf. The Athenian 
and the Roman Law both punifhed 
Ingratitude! this ia a kind of Law un^ 
known in our own State. I wi/h we 
Could fay as the Spartan^ in Plutarch^ 
did of Parricide ; we have no Law 
againjl it^ becaUfe we have nofucb thing i 
but tho' the thing itfelf is too well 
known id every Country ; with good 
reafon, we have no Law againft it : for 
a Law of this kind^ mufl leave every 
thing to conflrudion. In all crimes^ 
the guilt arifes from the motive of a<a:- 

M 2 ing; 
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ing ; but the motives. In thefe Cdtfts, 
could not fo eafily be inferred from the 
faft. 

Sumptuary Laws, as they are called, 
make a large head in fome Syftems. 
Our own are very fparing in this re- 
fpedl : formerly there were reft faints 
of excefs in apparel, diet, and retinues. 
And yet, however agreeable to reafon 
and morality, fuch prohibitions are, in 
certain circumftances ; it feemis better 
in general, in a State like our own, to 
leave them to Reafon, than reftrain them 
by Law : becaufe fuch Laws, by re- 
draining Commerce, introduce greater 
public inconveniences than they can 
prevent by reftraining, in particular in- 

* • 

ftances, the exceflcs that may be the con- 
fequence of Commerce. In a fmall State 
indeed, where its fituation expofes it to 
invafions from without, and which has 
very flender or no refources from its 

commerce^ 
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commerce^ fumptuary Laws are necef- 
iary to its very exiftence; as for inftance^ 
in Sparta of old ; and in the Swifs 
Cantons, and Geneva, at prefent. In 
iuch ftates, it ought to be with tha 
community, as it ought to be with a 
private perfon of fraali fortune ; Tully'« 
VeBigal Parfimonia fliould be a facrcd 
maxim : perfons in fuch circumftances 
fhould compute their riches by their 
own moderation ; and as the wife's for- 
tune i& humouroufly reckoned up to 
the Mifer in Moliere, by her habit of 
virtue in fparing thoie expences which 
ihe could bring him no portipn (o 
fupply. 

Formerly, Flattery and Lying were 
punifhable : but they carry their own 
puniihment with them, by contempt 
and incredulity for the future. In all 
thefe inftances. Religion much better 
|upplii:s the place of Law ; it reaches 

M 3 the 
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the heart, where the Law c^n only re^ 
gulate the actions ; and thofe actions 
only that more immediately afFefl: So- 
ciety. It has the Rewards aad Pumfli- 
ments of another World for its Sane? 
tions, when Human Laws can have 
only thofe of this. Happy, there* 
fore, it is for a Nation, when Religion 
co-operates with Law ; and where, as 

with us, it is of the mofl: excellent 

» 

kind ; and is eftablifhed by Law, in its 

* • 

utmoft purity, at the fame time i| 
ilrengthens and enforces the Law itr 
felf. 

§• 40. And without the aid of Re-r 
ligion, our Law (as indeed all pofitive 
Laws) would want one of its principal 
Sanations. Rewards and Punijbments 
have been by many Writers on Natu- 
ral Law, con0dered as the neceflkry 
guardians even of Laws themfelves^ 
^% they are of Society, And yet, Po- 
' ' fitivc 
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fitive Laws are, in themfclvcs, very 
deficient in one of thefe Sanftionsi 
tho* large enough in the other. 

The neceflity of Penalties is fo ob- 
vious, that no Law is without them : 
and the more free the Government is, 
the more exadl will the Law be in de- 
fining them. Our own Government 
is remarkably precife 5 the Puniftiment 
for Crim^s^ is, in mod cafes, as fixed 
as the ideas of Crimes themfelves* 
And the Puniftiment of Mi/demeanors^ 
as diftingnifbed from crimes ftridlly fo 
called, is rather difcretionary, as to its 
quantity, than arbitrary in its nature. 
For even in the old Statutes, where 
it is Enadled, that an Offender fhall be 
^* puniihed at the King's Pleafure;" 
the natural import of the expreffion 
has been reftrained in Conflruftion, to 
mean the Pleafurc of the King, as ex- 
ercifedi in his Courts of Juflice, by 

M 4 'the 
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the found difcretion of his Judges^ wha 
are upon oath. And this difcretionary 
power, as to the quantity of the Pu? 
nifhn^ent, in oppofition to a Sentence 
fixed by Law, feems heft left to a 
Court, in cafes of Mifdemeanors, for 
two reafons ; to adjuft the Punifhment 
to the circumflances of the Offence ; 
jind the quality of the Offender. 

But Rewards f which feveral writers 
have confidered ^s another infeparable 
3aQdion of LaWs, are very little known 
in our fyflem. There is, indeed, an 
implied Sanation, which, tho' greater 
than any pofitivi; one, is not what fuch 
writers would mean i that is, the pror 
teflion and intmunity of Civil Govern* 
ment, the confequence of Obedience. 
This, it is true, belongs to all Laws^ 
hut is found, in Practice, to be too 
weak to anfwer the notions of a Sanc-f 
f ion : as weak as the natural San£tiQns 

Qf 
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of Virtue and Vice, arifing fifom the 
happy confequences of the one, or the 
ill confequences of the other, to the 
health, fortune and tranquility of Mo- 
ral Agents. This (hews therefore, that 
Civil and and Moral Virtue, to be firm 
and unerring in their courfe, however 
they may accidentally feparate in their 
pafTage, muil both flow from the fame 
great fource, and uUiqiately termi-* 
nate their view by the fanie grea( obi- 
jedt ; the principles of Religion, and a 
future State* 

But notwithftanding the weaknefs 
in the influence of implied Sandions, 
Pofitive R.ewards for th? obedience of 
JLaws, are, in very few cafeS| provided 
by opr Laws : principally (I think) in 
thofe extraordinajy cafes^ ** where the 
execution of the Law creates partis 
cular difficulties^ and at the Citr\p 
^* time, the neglefl: of the Law could 
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** not cafily be puniflied." For in- 
fiance^ the Law gives a Reward to 
thofe who apprehend a Highwayman, 
or a Penalty to an Informer. Every 
man, by his connection with Society, 
is obliged, by the fundamental Con- 
traft, I may fay, to bring a Rogue to 
Juftice; Policrites has fhewed, from 
Ctefar^ that our Anceftors had an early 
potion of this duty in fome important 
caies, and made a Law for it. But 
every body knows, the difficulty and 
danger o^ doing it would, in moft 
cafes, oyer* balance the natural motives 
of Obedfence ; and many an oppor- 
tunity of doing it might be loft, with- 
out any evidence for the Law to im- 
pute to a particular neglcfl. It is, 
therefore, prudent of the Law to en- 
courage its own execution, in fuch ex- 
traordinary and unequal circumftanccs. 

What 
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What has been hitherto faid of Re-r 
wards, miift be underftood of them con-* 
fidercd as they are one of the San(aions 
of Laws : and with us there are very 
few of this kind. It wiJI, indeed, be 
fome fatisfadlion to -think they are but 
few, if there is any truth iu the celeT 
brated Montefquieu*s refleftion, ** that 
^* great Rewards are a fign of the de- 
^* cline of the Governqient } becaufe 
" they are a proof of its principles bc- 
*^ ing corrupted/^ Bijt in all Govern- 
inents it is proper there fhould be ^ 
Power lodged fomewhere, of rewarding 
extraordinary Services to the State. 
That Power, with us^^ is left to thd 
executive p^rt of Governn^ent, the 
Crown (unlcfs we fbould except Rer 
wards propofed by one or two Adls of 
Parliament, for fonw difcoverics in Sci- 
ence). And whether Rewards for pu-? 
\>\iQ ferviceS| appear in the fhape of 

Ribbons, 
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Ribbons, Peerages, or Penfions, they 
all flow from the es^traordinary Grace 
of the Crown > very properly ftiled, in 
our Books, the Fountain of Honour. 
I have now done with the principal 
Heads of our Law, 

Phjj-ander. 

But not a word have I heard of thofe 
interpretations of the Law, of which 
you feemed fenfible there is a neceflity 
of faying much in vindication, and in 
which I heartily concur with you, as 
I have known many, as little verfed in 
Courts of Law as myfelf, look upon 
them in the fame light as the Lady of the 
Manor's Attorney, who to comfort her 
'* for not being able to alter the Law 
^* in her favoijir, aflured her, however, 
<* be could at any time prevent its 
ff faking efFea/' 
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EUNOMUS. 

By the interpretations of Law 1 al- 
luded to are meant Judicial Records^ 
which, I before hinted, were the Evi- 
dence of Common Law, and the Ex- 
pofition of Afts of Parliament. Poli- 
crites will obferve I have not fpokea 
in conformity to many of our writert, 
who confider thefe as one branch of 
Law; which in themfelvcs they arc 
not, but refer to a preceding Law, and 
bind only the Parties, in each particu-* 
cular cafe, as an authoritative expofi- 
tion of the Law; whether the cafe 
arifes on the Common Law, or on an 
Adl of Parliament. For no determina- 
tion of one Perfon's cafe, tho* its cir- 
cumflances fhould exactly concur, is fo 
diredly binding upon another, as to fub- 
je<ft him to Punifhment, for not obey- 
ing or ailing according to it^ But as 

it 
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it is probable fucceeding Judges (bound 
on Oath to determine according to 
Law) will give the fame Expofition 
of the Law, where fimilar circumftan- 
ces do occur; that determination in 
one perfon's cafe, may in its confe-- 
quence be a Punishment if not obeyed 
by another; by putting him to the ex« 
pence of contefting a matter already 
fettled : and, therefore, it would have 
been but prudent, where the circum* 
ftances are exadly the fame, to have 
acquiefced in a former determination^ 
becaufe that determination has made 
the Law known, in fuch particular cir«« 
cumftances. 

This account of Judicial Deciiions^ 
I think, agrees with Lord Hale's mean- 
ing — • He, it is true, ranks Judicial 
Deacons as one Conjiituent of the 
Common Law ; but foon after adds# 
that though they do bind as a Law 

between 
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between the Parties, in a particular 
cafe in queftion, till reverfcd by Error 
or Attaint, yet they do not make a 
LaWf properly fo called. And thoV 
fuch Decifions are lefs than a Law, yet 
they arc greater evidence of- it, thaa 
the opinion of any private perfons, as 
fuch, whatfoever, 

§. 42. This account, iho* it may 
have detracted from them, in the opi- 
nion of fome, will be fufficient to raife 
them in the opinion of others; who 
difpute both the authority and the 
ufe of Judicial Precedents. I wifli, 
for the Writers fake, fuch notions had 
place only in works of pure Fidion, 
fuch as Swft's Voyages i for Truth will 
not eaiily be laughed out of counte-* 
nance : but they have been attacked 
with more feverity, under the plaufi*- 
ble colour of cool Argument. Some 
pbjcft to the ufe of any precedents 

what-* 
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whatever : others to the uncertainty 
and contradidion of them. 

The firft are anfwered by what 
has been already faid of the nature 
of Judicial Decifions : " that they 
*' are Expofitions of the Law, as 
** it ftands when the cafe happens." 
It is the bufinefs of Judges Jus di^ 
cere 9 not Jus dare. And why {hould 
not iimilar Cafes have fimilar Expofi* 
tions ? 

There was a time, undoubtedly, 
when thefe precedents were fii^ft form- 
ed ; and the Decifion was limply 
founded on the light of Reafon and the 
circumftances of the cafe. We fcarce 
need be told by Spelman, ** that in 
** early days the Sages of the Law 
** judged many things ex aquo et bono ;" 
and their Judgment afterwards, as the 
Refponfa Prudentium among the Ro« 
jipan$t ^nd the Theodoiian Code, be- 
came 
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came Precedents of Law to Pofterltyi 
Cafes will often ftill occur unlike any 
determined^ and are^ therefore^ with** 
out Precedent : others will happen 
like thefe^ and then thefe will be the 
firft Precedents in their turn* But 
tho' every Precedent muft have a time 
to begin, that Chief Jufticc argued 
very ill, who admitted a Jury^ not 
Freeholders, in a capital cafe, and faid> 
why may we not make Precedents as 
well as thqfe that went before »/* Be* 
caufe his Precedent was fo far from 
being new> or ex aquo et bono, that it 
was contrary to fettled Law> from the 
firft age of the Conftitution, That 
Chancellor too, who would have ad* 
vanced the King's Proclamations into 
Laws, on the maxim of all Precedents 
having a time to begin, argued as ill i 
and was told (o with fpirit^ by Lord 
Coke, in King Jame's prcfcncc. 
Vol. IIL N And 
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And this gives me an opportunity of 
overthrowing a notion that has crept 
into our Books^ that, when a caie 
arifes that is without Precedent, the bare 
want of Precedent is a great argument 
of its being againft Law. That opi« 
nion is now difregarded: every day 
new cafes arife, and are determined on 
their own reafons. 

Indeed the contrary would be to 
fuppofe, I • That Reafon had nothing 
to do with Law. 2. That a Right 
might exift without a Remedy to fup- 
port it. The true Limitation, I take it, 
is this ; in a cafe, that muft have daily 
happened, the want of Precedent is a 
great argument; but in cafes, where 
the circumftances could hardly exift, 
it is none at all. 

The Determination will, in the lat* 
ter caie, be, as Spelman fays, ex aquo 
it bono i and if a cafe, fimilar in point 
of circumftances> does occur hereafter, 

that 
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that cafe will« if remembered, be made 
life of as a Precedent. 

§•43* Thofc who objedl to the un- 
certainty of Precedents^ founding theif 
obje<flion on fonle appearances of truths 
are better intitled to be heard; but 
there is fome fallacy in this wiy of ar-- 
guing. They take Judicial Decifion^ 
and Printed Cafes, as equivalent and 
fynonimous ; which, it may be ealily 
ftiewed, are by no means the fame : 
and yet, thefe latter are the great 
fource of tlie uncertainty and contra- 
diction complained of. But whoever 
firil confounds them together, and then 
draws a conclufion as to the uncertainty 
of both which flows only from one } 
might as well miftake the confluence 
of two Rivers for the fource of both i 
or might as well urge that there is no 
fuch thing in nature as fa(5t, bccaufd 
different perfons in their account of 

N z ^^ 
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the fame hO: give fuch various and 
often contradiftory evidence. 

Judicial Decifions are properly the 
Precedents : and Records alone are 
the proper Warrants of their authority. 
Printed Cafes, as the channel of com- 
municating thefe decifions^ whatever 
ufe they have in other refpeds, have 
no internal authority, but as fuppofed 
copies of a deciiion on record. But 
printed Cafes in Reports, tho* inferior 
in authenticity to Records, have yet 
many advantages : i. That in a fhort 
compafs they contain the moft impor«* 
tant decifions of many ages : the Re« 
cords are ib numerous, that it is im- 
poffible and ufelefs to tranfcribe, read, 
or confult them for any time. 2. The 
Records are the bare naked Decifions, 
and contain only the formal entries of 
Pleadings and Judgments ; whereas the 
Reports contain, in many important 

cafes. 
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cafes, the arguments ofFerecl to the 
Court on both fides ; and the reafons 
which determined the opinioh of the 
Court on that fide on which the refolu- 
tion turned. 

An accurate account of cafes of 
weight and difficulty publilhed by per- 
fons, from what arofc within their own 
experience, can want no recommen- 
dation with the Profeffion ; or indeed 
with any men of Senfe. And the good 
dd'Judgey whom I have often heard 
condemn from the Bench, as he has 
fince done in print, many- of thofe 
crude indigefted performances, affecting 
to be called Reports, which were, per- 
haps, nothing elfe than, as he exprefles 
himfeif, *^ the rummage of dead men's 
^* papers, or the fir ft eflays of young 
** authors," has yet allowed a good 
Reporter to be a real benefaSior to the 
Public. He himfeif (if confidered in 

N -2 thit 
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that light only) h^6 b<en ^ confiderablo . 
one. 

But many Reports (nay be confidered 
in another point of view, and rather 
out of the direct track . of th^ pro^ 
feilion ; as Qiany of the more piodern 
contain e3((:ellent pieces of legal rea^i* 
foning^ an4 which ar^ capable of en^ 
tertajning ^ny one, of a liberal educa^ 
tion, with the fmalleil iniight into 
fuch fubjed^. Such ar$ particularly 
Sir B. Shower's Cafes in Parliament, 
find the Reports of Vaughan and Peere 
Williams* No doubt of it. Reports, 
like all copies, muft be greatly inferior 
to what the Originals wcre^ Wc ar? 
even told, that many of TuUy's ora-* 
tions are, in this refpecSt, confidefably 
defective ; at leaft abftradts, rather than 
copies, of what he fpoke upon the occa« 
£on. Lord Bacon thought the method 
pf reporting \n his tijne, toojejuq? ^n^ 

imperfcdli 
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imperfeA ; he particularly cenfures that 
of Sir Ed. Coke^ as too compendious 
a form of reporting the refohitions of 
the Court ; and not fufficiently ^^ trac- 
^ ing out a forni of argument:" it 
was this confideration that induced him 
to leave us thofe excellent fpecimens of 
his own; which method has been^ 
in many inftances^ followed in later 
times* 

§• 44. The printed Reports exift in 
t continued feries from Ed. II. to the 
prefent time ; extremely numerous and 
defective : and (if fome were excepted 
out, or perhaps fome cafes only in moft of 
them) are chargeable with containing, 
if not of being the fource of^ all that un- 
certainty which fome are fond of objeA-* 
tng to legal determinations. Originally 
they were coUedted and publifhed 
f^ annually^'* by perfons appointed by 
the I^ing^ and thence acquired the name 

N 4 of 
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of " Year Books/* This method wad 
attempted to be revived in the reign of 
King James : and there is an ordinance to 
be met with dated the 1 5th year of his 
reign, diredled to Lord Verulam (Bacon) 
and Sir Julius C^far^ vefting in them 
the appointment of two perfons^ with a 
falary of 100 1. each» and other particuv 
lars» as may be feen at length in the 
Record in Rymer's colledtion. Lord 
^acoh feems to allude to this in his 
propofals for the amendment of th? 
Law : and this likewife explains fotr^o 
palTages in his Letters, lately publifhed^ 
I do not find thi$ method continued 
long : Hctley's Reports, however, 
from the title^ jfeems to have beea 
taken in virtue of this appointment. 

The want of this provifionji if it is at 
;itll to be regrettedi is lefs fo^ fince that 
time : there being many co- temporary 
Reports^ that give a (dkrabl? account 

of 
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of tranfadlions in Weftminfter-Hall, 
from that period. The general au- 
thority of Reports is now derived from 
the Imprimatur affixed to its tkle- 
page. This manner of ftamping an 
authority on Law Books, (thd* the 
pra&icc of licenfing was derived from 
the Inquifition, and applied here firit 
to books of Religion) feems to have 
fucceeded the appointment of Re- 
porters. It was firft done by the Lord 
Chancellor alone. But about the lat- 
ter end of Car. II. time, by the twelve 
Judges. The Imprimatur is ufually 
preceded by a teftimonial on perfonal 
knowlcgc of the Reporter's general 
charadler in his profeffion ; but that 
(like other general chara<ilers) neither 
fuppoles the work free from faults, 
nor excufes what is faulty; for after 
all, as I have faid, the Report of ona 
particular cafe, (lands its ground only 



as 
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as it is fuppoied agreeable to the Re<-^ 
cord : wherever it appears to vary in 
iubftance, it lofes all its authority. 

§» 45* The eflentials of a cafe well 
leported, feem to be^ A true ftate of 
the fadb i The true point before the 
Court } The manner in which it came 
before the Court s The true Determi^ 
nation i The Name and Pate. 

You fometimes hear of Manufcript 
Reports, which have their ufe, tho' 
they reft only in private hands: be-^ 
caufe they are chiefly Cafes within 
time of memory; and becaufc they 
ierve as a Meoiorandum to point out 
the Record of a Cafe, the determina-^ 
ticMi of which might otherwife have 
laid altogether dormant. 

§^ 46. 1 now come to anfwer the ob«' 
jeftion to the uncertainty and contra- 
di^ion of Precedents* And it has been 
already hinted^ ) » That this uncertainty 

9 lis 
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U occafioned chiefly by the defed of 
printed Repcfrtsj and arguing frond 
cafes unlike^ as if they were alik^* 
9. I ihall admit however that^ fome** 
times, the fame points have been long 
agitated, and remained uniettl^ i and 
wiU take occa^on to mention a word 
of Prec^ents Jui^entia. 

The greateft and almoft generd de« 
fed of Reports, is the want of a juil 
and full Sfafe of the Cqfe. The Law, 
in every cafe, mufl arife from an en«* 
tire attention to the Fadla, which are 
the ingredients of the Cafe* And it 
will unavoidably happen, that thofe 
who report Cafes, which they barely 
bear, and have no concern in, muft 
often omit many very material circum-* 
ilances of the Cafe; and fometimes 
infert others that are not material: 
the Fads being often fo complicated, 
that, ^xdufive of other difitdvantages, 

no 
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no attention can maftcr them all at 
once. Hence it will happen, that 
fuch Cafes muft be reported in a more 
loofe and general manner, than the 
Fa6ls admitted ; and by thofe means, 
the fpecial grounds of the determina- 
tion not being known, the determina- 
tion will be cited, as a Cafe in pointy 
hereafter to other Cafes (if the whole 
was known) very unlike. This hap- 
pens moft frequently in opinions on 
Devifes and Settlements. Lord Coke 
has gone {o far as to fay, no Cafe 
is exaftlylike another in all its cir- 
cumftatices. And yet, a Cafe deter- 
mined, may tc made ufe of as a Pre- 
cedent, without being cxaftly alike in 
all its circumftances : the materia! cir- 
cumftances may be the fame ; or they 
may be made ufe of as far as they go.^ 

It is partly owing to the variety of 
circumftances, in different Cafes, and 

ar 
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at the fame time confounding different 
Cafes unlike, that a few words in an 
Aft of Parliament, have often furnifticd 
fo many, and often feemingly oppofite, 
determinations. Of which fcarce two 
lines, in the Statute of Frauds and 
Perjuryf and as many in the Stat, of 
Will. III. on hiring and ferving for 
a year, both of them penned in as 
plain words as the language admits ofji 
have furniflied, I may fay, enough for 
a folio volume. 

2. I mufl admit, indeed, fome points 
were for a long time altogether unfet* 
tied, and as it were fluctuated between 
contrary opinions of Courts. Such for 
. inflance as, whether in cafe of a Legacy, 
and an undevifed Surplus, the Execu* 
tor or the next of kin^ is entitled to 
that Surplus? Whether reverfionary 
Terms for railing portions (hould be 

fold during the Jointrefe's life ? Whe- 
ther 
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ther an Eftate to a man for life, Re« 
fnainder to the heirs of his body, gives 
an Eftate Tail to him or not ? 

Such queftions» you fee> concern 
rules of Property ; and it is of the ut-* 
moft coniequenccj that points of that 
jnature^ once determined^ (hould be ac«^ 
quiefced in : for the inconvenience of 
ihaking fettled determinations, is much 
greater to the kingdom in general, 
than the in^propriety of any former 
original determination can be to the 
Parties. Lord Macclesfield ufed to call 
it removing Land Marks. Indeed, 
a point of Law fettled anfwers Virgir$ 

' Limes agro pofitus* litem ut difcemeret arvis. 

It is in this view too, that Courts have 
faid ; It is often of little confequence, 
how a point is determined at firft, fo 
it is but adhered to ; then the Law 
will be known ; and the inconvenience, 

by being forefeen, may be avoided. 

After 
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After all, fothe allowance is due to 
human infirmities : men, as men, will 
differ in opinion. Every man can n^t 
be right ; but every man mufl be faved 
by his own confcience. The greateft 
men we have had, have been mofl for- 
ward to make thefe apologies for hu- 
man nature, tho* they have leaft need 
of them« Policrites will remember, 
what Chief Juflice Vaughan, in Bufhel's 
cafe, and Lord Nottingham in his own 
famous argument, have fb finely faid 
to this purpofc. And what thofe who 
now prefide are more fond of owning 
with much lefs occafion. 

§. 47* Beiides what has been faid 
of Precedents, you will fometimes 
hear of Precedents fubjlentio : but thcfc 
are oppofed to Judicial Precedents^ and 
mean nothing more than a filent, uni« 
form courfe of pradtice, uninterrupted, 
but at the fame time unfupported by 

' legal 
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legal Decifions. Where pradlice is uni- 
form, and not contrary to Law, it will 
have great weight; fo will the fin^ 
gle opinion of eminent men in the 
Profefllon, Thefe are ranked among 
Lord Coke's topics of Legal Reafon-* 
ing : and I remember were greatly re- 
lied on, upon a late occafion, in the 
expofition of the Statute of Ufcs relat- 
ing to an Infant's barring herfelf of 
Dower. 

But if mere Praftice, or Precedents 
/u6 JiUntio, were to prevail againft 
Law, then, as has been juftly faid, 
** Clerks in an office would make 
•* Law ;" and would have it in their 
power to repeal Laws in being* 

§. 48. If, from what has been faid^ 
I was to form a Scaky by which th© 
Authority of Legal Precedents might 
be meafured ; the Vxtct^tnisfubjilentio 
would obtain the lowed place : next 
I above 
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above ihefe (but fo much above thefe, 
that, in comparifon, the firft are al- 
mod as the freezing point in the 
Thermometer is to the Spring tem- 
perature) I confider an opinion of a 
fingle Judge at nifi prius, on a point 
diredlly in queftion : then, higher up 
the Scale, the Determination of any 
one Court in Weftminfter-Hall : much 
higher than this, that vcxy Determina- 
tion confirmed by another Court on 
Writ of Error : and the higheft of all, 
the Determination of the fame cafe, on 
a Writ of Error in the Houfe of Lords. 
This laft has the higheft place ima- 
ginable in the Scale of Judicature ; 
and affords evidence of Common Law, 
or of the Expofition pf an Adt of Par- 
liament, no way inferior, in point of 
authenticity, to the expjefs pofitive 
text of an Adt of Parliament itfelf. 

Thus have I finiflied on this head. 
Vol. IH. O Phi- 
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Philander* 

§.49, And you have reconciled me 
much to a part of the Law, which J, 
who am a ftranger to the fubtlcties of 
your Schools, have ever looked on as 
of the very eflence of Cavil : but I 
ilill have fome difficulties, which to 
one fo far a convert, you may eafily 
clear. Admitting an uniformity and 
adherence to Precedents are obferved 
in one Court ; how is it that a Court 
of Equity is fet in contradiction to a 
Court of Law ? That points folemnly 
fettled in a Court of Law below, (as 
I think you call it) fhall be reverfed 
on appeal to another Court of Law f 
Nay, that even in the fame Court, the 
efFcS of a trial, by Jury, fhall be over- 
turned by mattery arifip^ after it ? 

EUNOMUS. 
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Upon my word you have drawn up 
your forces in great order; but you arc 
not aware, how much time it will take 
to go through even this mock Cam- 
paign. I muft deal fairly with you} 
you muft attend to the different Pro- 
vinces of different Courts: in what 
manner they aflifl^ cdntroul or depend 
on each other. You raufl: be led too 
in a beaten track about Juries, to fet« 
tie the meaning of what may be faid 
in anfwer to what you urge« 

Philander* 
We have a great part of the rnorn-^ 
ing before us : take it all ; efpecxally 
as you have promifed me fatisfac'^ 
tioo on a fubjedt^ which always fire« 
the blood in my veins 1 concerning 
a blefling to this Country^ which I have 
often pitied the want of in other na« 
tions; and am forry to fee atv^ dimi- 

Q a muon 
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nution of at home: I mean, what, 
from my earlieft knowledge, I have 
been taught to revere as an EngliOi** 
man's Birth-Right, Trialbyjury. 

EUNOMUS. 

§. 50. I will begin then with that : 
and will attempt to (hew you, that 
this form of trial has, in the courfe 
of time, been greatly improved ; nay, 
if any prejudices you may have formed 
are fuffered to fleep 'till you have heard 
me out, even improved in thofe inflan* 
ces in which you feem to think it im« 
paired. 

I will not expatiate on the antiquity 
or excellence of its original. As to 
both, it is fufficient to fay, •* Caput in^ 
*^ ter nubila condit^^ its original is ob- 
fcurei but it is the noblcft form of 
policy that was ever invented on Eafth, 
end (may I add ?) comes neareft the 

impartiality 
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impartiality of Heaven. I do not 
know any Country that pretends, in 
the leaft, to (hare it with us, except 
Sweden ; from whence we are fuppofed 
to have borrowed it: which notion^ 
entertained by fome of our Travellers, 
is refuted by two obfervations : i« 
That their plan of Juries difgraces ours 
by comparifon. 2. That Juries exifted 
in England, long before England pro- 
bably had any knowledge of Sweden : 
before thofe great inundations of the 
populous North, as it were, delug^ed 
this Weftern world. 

But excellent as this form of trial 
is in England, as it confifts of men, 
it cannot pretend to abfolute Perfec- 
tion* Bodies of men, like individuals 
that compofe them, are liable to be 
influenced : a Borough and a Jury may 
t)Otb be opcafionally corrupted. But, 

3 in 
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1 

in the nature of things, numbers are 
a fecurity ; and in the cafe before us, 
twelve are more likely to form a right 
Judgment of Fa€ts» and to give it with 
impartiality^ than one man« 

The probability is ilill more on 
the fide of truth from this quarter, 
when it is confidered, what pains our 
Anceftors have taken, from age to agtv 
to reform the model itielf ; as well ta 
guard it from every natural biais, as to 
give it every poffible advantage. I m^d^ 
die not, at prefent, with thofe incapa** 
cities that Reafon points oat, and the 
Common Law has ever adopted : fuch 
as proceed from a def«€l of the undcr^ 
ftanding or a depravity of the wiH> Tho 
pofihve qualifications ape more wiibii> 
our view i becaufe thefe have varied 
greatly in eowfe of time ; as it is> in- 
deed, of the genius of pofitive l/aw^, 

to 
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to conform U) the convenience of the 

The ohl Statutes required Jarors, in 
general termSy to be '^ next neigh* 
*^ hours and moft fufiicient." It would 
have been impoflibley irithout that 
mice divifioti of Lands into Counties^^ 
Hundredis^ and Villages, and at the 
fame time a free diilribution o£ landed 
Property, to ha^e found twelve men 
equally qtmlifiedj^ in point of vicinity, 
and of freehold £ftate« Thofe two 
qaalificaitton^^ however, (0 exceUently 
fitted lb the office of Juror in early 
tiflfies, and fo clofely connedied, have 
now parted it the greateft diftancc: 
the vicinity reduced, in common cafes, 
to a fhftdow k the qualification, in point 
of intereft, fwelfcd to what would have 
been a Prince's income in thofe days ; 
that is, Pbilandery in the idea of thofa 

O 4 who 
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who are governed by words; for in 
reality, I think, the refpe^tive times 
being (^onfidered, the qualification may 
be coniidered, in both cafes, to be 
pretty near on the fame foot. I will 
juft deduce the alterations in their fe** 
veral periods; and will then remark 
the confequence of the alterations. 

The provifion that Jurors fhould be 
next neighbours, tho* a favourite cau-* 
lion of the Common Lav^^ reded on a 
very vague dcfcription; and in time 
was found very inconvenient* The 
Statute of Hen. VIII. brought it down 
to fix of the fame Hundred, where 
the fad arofe ; another A<£t in CL.Eliss. 
time reduced it to two Hundredors i 
the Statute of Q^ Anne makes an end 
of all Hundredors, and requires the 
Venire or writ to fummon them to be 
awarded from the body of the County, 

except 



• 
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except in certain criminal cafes : tho* 
by conftruflion, the pradice j^^ T^/if/z- 
tioy I was fpeaking of, was foon fet 
up as a reafon for keeping the Jury, in 
all Crown Profecutions, ftill within 
the pale of the fame Hundred. 

You fee then, how this qualification 
has given way : and greatly to the 
public advantage, in opening a more 
free courfe of Juftice; as Jurors may 
much more eaiily be had from a County, 
than an Hundred ^ if the part is not 
equal to the whole, as I fuppofe you 
;^Ilow it is not. And with refpedt to the 
advantage arifing from the knowledge 
of Places or Pads in queftion, tho' at 
lirfl iight that may be peculiar to thofe 
who are literally " next neigl>boufs ;" 
the anfwer to that is, i. That the no- 
tion of ^ Ff'ew, or opportunity given to 
fome of thofe who are to try the caufe, to 
fee the (pot in queftion before the Trial, 
i is 
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is nowy and long has been with regard 
to the knowledge of Places, a fair equi* 
vdent to the fubjeft, in lieu of the 
provifion of Vicinage at Common 
Law. AndjSx who were on the View^ 
who muil be at the Trial, will be of 
touch more fervice, than Jlx barely of 
the fame Hundred would be. 2. But 
even ftill by Lot, there may be fomc of 
thofc who are literally next rteigh-^ 
hours. 

And by relaxing the reftraint (as I 
fhall now call it) of that (jualiikation, 
we ha?e got other itiaterkil advjintagcs. 
Gonfiftent with the rigour of that qua- 
lification, h was impoffible. to try Pads 
done beyond the Sea ; which now by 
an eafy Fiftion* of placing a Plantatiort 
in an Englifti County, may be tried 
in Middlefex, as well a^ if the Faft 
grofe there. 



i^ 
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It laid too a terrible reftraint ca 
Courts themfelvca ; the Jurors being 
next neighbours were fuppofed always* 
to have evidence in theif own breaH: f 
the confequence <^ which» in man]r 
cafes, produced this dtfagreeable alter- 
native ; either that a verdi(ft muil 
fbnd» tho* contrary to the cleared 
evidence produced in Court j or the 
Charader, nay/ the Liberty of the Ju« 
rors» were to be overturned, together 
wi«b the Verdid-^ by attainting the 
Jwry, Now the Jurors arc no longer 
of the Qcighbourhoody the fuppofition 
derived from thence muft fail ; if they^ 
jiudge apparently wrong, that Judg^ 
ment of thcifs may be cc^reded, but 
it will ftill be by another Jury : fa 
that the injured Party wilt isot fufier ;. 
nor will the forn^er Jury fuffcr for 
their wrong Judgment, as they might 
ibmetimea have done in the perilous 

day» 
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days of Attaint ; nor will the Conditu- 
tion fuffcr by dropping a Jury. Upoa 
the whole^ I conclude^ that this altera- 
tion is much fdr the better ; that new 
Trials and Fiews are more than ufeful 
Aibftitutes for Vicinage. 

Having thus done with the fir ft early 
qualification of Juri^s^ refpe<5ting their 
viciniiy^ I muft fay a few words as to 
their Sufficiency. Their qualification, 
in point of Intereft, was originally 
but fmall : in [ 3 Ed. I. time, only 
20 s.; in the 21 Ed. L it arofe to 
40 s.; fo it continued till Q^ Eliz. 
with one alteration only in the in- 
terim, of inferting the qualification in 
the Jury procefs, which, I think, arofe 
from the Statute 35 Hen. VIII. In 
the 27 Eli^, it rofe to 4L Freehold ; in 
16 and 17 Car. 11. it fwelled to 20I. 
Freehold \ and yet, notwithftanding this 
great advance in the qualification, lei 
me juft obferve, Juries were never fo 

packed 
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packed and pradlifed upon in criminal 
cafes, as during the latter end of that 
reign, and the beginning of the next. 
In 4 and 5 Will, and Mary, it came 
down to lol. and has continued fo ever 
fince. Except in the cafe of fpecial 
Juries, which, by a Statute of the late 
King, muft have 20!. 

You know Leafcholders of 50I, clear 
yearly value, are now qualified as Free- 
holders. The reafon why the Law 
required Freehold Intereft formerly in 
exclulion of Herms^ was, becaufe 
Eftates for Terms of Years, till with- 
in thefe tWQ centuries, were very fliort, 
and of no coniideration in the eye of 
the Law. The other being a certain 
proviiion for life, was a more furc bar- 
rier againft temptation* 2. Moft quef- 
tions in early days, were about pro- 
perty of Land; and, therefore, thofc 
"Vho had a permanent Intereft in Lands, 

were 
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mrerc beft judges of what affeded 
them . 

I have laid before you the fads from 
ivhich you will judge; but I have lefs 
fcruple to tell you at once my conclu- 
fion» without a minute detail of parti^ 
culars^ becaufe you are as good a judge 
of this fubjcdt as a Lawyer, My obr 
fervation is this^ that tho' the nomiaal 
qualification has varied from 20 s. to 
loL in four hundred years, yet the 
real value is much the fame, confider'^ 
sng the different intrinfic value of mo<« 
ney, and the different price c^ corn 
and other commodities. This it will 
be eafy to compute from the Records 
of the Mint, and the printed accounts 
of the price of labour and provifibns in 
thofe days, compared with both ar ti^ 
cles in our own. The coi^raft,. let mc 
obferve, wiH be pleafant, when w« 
QonMet, that the qoalific^on £(^ % 

Vote, 



• . 
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Vot€, at County Eledions, is ftill the 
fame as it was at firft, only 40 s.; it 
began in Hen. VI. and has continuec) 
fo ever (ince. 3y thefe means the 
choice of the Reprefentatives in Coun^ 
tiesy is more particularly the full wSt 
of the JBtody of Conftituents. Where-* 
aSy had the <|ualification of Freehold 
voters kepit pace wijh the other qua- 
lificatipn of Jviri^s, th^ number of Cou-* 
ftitueats vtrould have been fo reducedj^ 
that a City^ or evf n a Borough^ might 
tit this dity have had nearly as many 
votes as a County ; which circumftance 
would ftiU have added to the weight of 
Boroughs^ that already in one view^ 
it ha» beea obferved, pre^ fo hard on 
the general right of Repreientation ia 
this Conflitation. Add too that in foin9 
Couoties^ and thofe too^ where th^ 
oumber of Boroughs are looked upoa 
with rather a jealoui eye, the number 
I of 
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of Lcafeholds of very confidcrable 
property, which in their nature are ex-* 
eluded from this fufFrage, bear fo great 
a proportion to the Freehold Eftates, 
that the fcale is ftill far from a Ba^ 
lance. This is the evident refulc of 
what are called the Weftern Tenures, 
from their prevailing principally in 
thofe Counties; in which Leafes for 
long terms of years, determinable; upon 
Lives, fcem a very general mode of 
poffeffing valuable eftates under the 
owners, often to the exclufion of any 
Freehold Interefl: in the Tenant ; and 
confequently, the capacity of conftitut*- 
ing their Reprefentative. 

§• 51. I am afraid I have but in 
part anfwered your queftion— you will 
tell me, tl>efe are only regulations of 
Juries, and by Law : your regret feema 
to flow " from a fuppofcd diminution 
** of this form of Trial i and tie effi^ 

" of 
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^* of it overturned^ even where it con-^ 
*' tinued." 

Philander^ 
indeed it did. 

E u ij oNi u sa 
By thefe exprefHons then^ \ coh^ 
ceive you mean^ that in many proceed- 
ingSi the Trial by Jury is difmiflcd; 
and that Li many cafes^ . the opinion 
of the Court has afterwards leaned 
agairift the parties who had recovered 
on the triah 

Philander* 
That is my meanidgi 

EuNOMUSi . 

By the diminution you fpeak of^ 1 
fhppofe you allude to thofe fumm^ry 
conviAionSj that^ at firft view^ are le<* 
veiled very ftrongly^ indeed^ aga^nft 
this mode of trial : where^ inftead of 

Vol. IIL P Crofs 
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Crofs Examinations of diiintcrdled 
Witnefles, the Oath of an Ii^ormer 
joined to another Witnefs -, or the aid 
of the Parties Confeffion, got bow it 
can> without any Evidence but that 
of the Informer, concludes the Trial ; 
tihd after all, one man is fkt up f^s a 
ytidge of the weight of this evidence^ 
inftead of tie twelve known to the 
Conftitution. 

PhilandeRc 

You have placed it in thf very Ugb> 
I fliould have done. 

, But, my Friend, that is not the 
frue light* You never heard that a 
Juftice of P^ace, had a complete final 
Jurifiii^ionr He m^^, Kke the Coa« 
llabkin^ the Play, think <* he fits t«^ 
*• f^cfent the King }' but be in tihat 
light, muft remenofber 

Regumr 
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kegum timendorum in proprios'greges, ' 
Reges in ipfos Imperium eft Jovis* 

And long ts this officer ha^ been 
intruded with a ncceflary (hare of 
Power^ to lighten . and diffufe the 
weight of Government, and great as the 
obligations of the Public moft certainly 
are to him who executes this truft 
With abilities and integrity, the Con« 
ftitution has, in no inftance, made him 
abfolute in a Judicial capacity. Hisf 
orders are examinable at SefHons ; 
and from thence at Weftminfter- 
HalL His Convidions are removable 
there: if Illegal, may be quaQied, 
and faimfelf liable to an AAion ; if 
Oppreffive, in their Circumftanccis, 
tho' they ihould be legal in Form, 
he may be punifhed by Information : 
|n the Adfon, or the Information, his 
Cbnduft will be reviewed by a Jury r 
and as they find, the Court will pro- 

P a ccsd* 
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cccd* A Jury ihcn, you fee, is only 
difaiiiTed in the firfl inftance; never 
difcarded* In (hot\, I do npt know any 
Judicial Tranfadlion whatever^ cogniz- 
able in the Temporal C!^ourts of this 
Kingdom, in which, in the long run, 
the Fads may not be brought before 
a Jury. In the fuperior Courts of 
Equity, liTues at Law are frequently 
directed to fatisfy the Court, where the 
Depofitions are not Evidence enough : 
if that kind of Evidence, where mate- 
rial, is fufpedted, the Witnefs may be 
indided for Perjury in the higheft 
Courts of Law. In the Courts of La\)v, 
where the return to their Orders are 
contefted, the Fads -returned are put 
in IfTue. Material Affidavits, if full, 
biit not true, are likewife indidable. 

# 

And can you imagine, when in thefe 

great inftances a Jury is ftill liable to 

be called upon, that a petty Conflable 

2 or 
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or a Parifh Officer, moft ignorant of 
die Lzvr, and under moft temptations 
to abufe it^ (hould be left a mercilefs 

* • • . 

Tyrant witbin his diflridt ? Rather do 
not you admire the wifdoni of the Le- 
giflature, to have Juftice done, when it 
can be without delay or expence, by 
Summary Conviftions : where it can- 
not^ to referve in the end a redrefs to 
the Party injured, a punifhment to 
OpprefTors, and a check to all in thofc 
inferior flations ? 

§. 52^ As to the Powers which 
Courts have exercifed after a Verdid, 
and very often a^ainft it, ypu will 
fcarce ihlnlf. it a proper fubje(3; of 
complaint, when you have confidered 
it ever Co little^ 

In Common Cafes, the effedts of a 
trial have been defeated three ways, 
by proceedings after it- — either upon 
g motion in arreft of Judgment —^ to 

P3 fct 
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iet afide the Verdict •— or for a new 
Trial. In the firft^ the efFe£t of the 
Trial is defeated* becanfe there re- 
gularly ought to have been no Trial 
at all ; or becaufe it appears from 
the Record* that no Judgment can be 
had. Sometimes the very demand it« 
felf might have been ftopped by De« 
murrer* without ever bringing it to a 
Trial ; but that is where the Demand 
is bad on the Face of it : often thi^ 
can not be known till the proof is 
heard; for then it appears* that tho* 
the Jury have found for the Plainti£F| 
yet that what is found is no caufe of 
A<^ion. In this kind of rootiont I 
take it, the credit and capacity c^ the 
Jury are always unimpeached. 

The other two motions are levelled 
more diredly againil the Verdi£l \X^ 
ielf; the firft to fct it afide for the 
Mifdemeaiior of the Jury, or an irre- 
gular 
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gular finding : the latter for* a.Verdi<3: 
contrary to the plain weight of Evir 
dence, or for the mifdiredion of $ 
Judge. . , 

In both the&» whatever luurther. exi» 
amination there is, fnuft be by another 
Jury. In the latter^ it is awarded. ia 
Terms : in the forno^r^ it follows, at 
a cpnfequence at the Parties options 
becaufe the Verdift being f^ afid^ 
there can be no recovery or acquittal ; ' 
and confequently no bar to another 
AAion. 

In all thofe inftances then^ PJbi/M^ 
Jer, your favourite Jury ate 0ill. ftd^ 
bordd to* . 

Philandek* 

I waa jttft going to interrupt yQ% 
with obferving the contrary from. your 
own words. The mifdire^on of a 
Judge» that has mifled otie Jwy^ Mm J 

P 4 agree. 
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Agree, a proper ground for fending 
the matter to be examined by another : 
but my difficulty is about any diredtion 
of a Judge to the Jury at all : let him| 
if you will» recapitulate the Fa<3s» but 
not obferye upon them. I have fome? 
times heard^ this Province of the Judge 
iias made a cypher of the Jury ; nay, 
has even made them find contrs^ry to 
their own meaning. 

EUNOMUS. 

« 

I am glad to find you do not vent 
this notion as your owii : it is what I 
iiave heard too; ])ut have as often ob*^ 
ferved^ that it proceeded more frooi 
private intereft or par^y zeal, thaq 
principles of Law. I know too, that 
^ireftions have, in fome Cafes, been 
carried much too far. Nobody can 
read the State Trials in particular with*- 
put owning it. fiut a particular Czft, 

wherg 
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Where the Law has been forgotten, is 
no argument againft the general policy 
of the Law itfelf, I will therefore, with 
great diffidence, lay before you, what, 
from rib inconfiderable rcfearches in ouf 
Law-Books, feenis to me the policy 
of the Law, in this refpeft ; what di- 
redlioris, in general, a Judge may br 
ought to give to a Jury, 

§. 53. All that I have faid or have 
to fay ^pon the fubjed of Juries, h 
agreeable to this eftablifhed^ maxim : 
^' that Juries muft anfwcr to queftions 
»' of Faft, and Judges to queiftions of 
'* Law/' This is the furidamentai 
maxitji acknowledged by the Gonfti- 
tutioh. And yet this is the maxim, 
which thofe who have a^ivariced Doc- 
trines againft the' Conftitutiori, have 
ever in their mouths. 

Fundamental maxims of Law or 
Government, are fo plain and intuitive, 
that every body underftands them: 

th« 



ti8 E U N O M U S, 

the loweft capacity makes them their 
fiandard in their ovrn breafts^ to judge 
hy. And, therefore^ thofe whp would 
kad a party in 9 wfong caiifc with 
faccefsy muft do it, not by difputing 
fondamentals ; but by avowing, and 
afterwards perverting them* This 
feems to be the cafe at prefect. 

It is undoubtedly true, that the yury 
are Judges, the only Judges of the 
Fa&: is it not equally within the 
Ipirit <^ the maxim, that Ju^s only 
have the competent cognifancd of the 
Law ? Can it be contended thfit the 
Jury have, in reality, an adequate 
knowledge of Law ? Or that the Con* 
ftttution ever defigned they Should i I 
will only remind you, that every counr 
try Village has its Jurors ; whom iio«* 
body will fuppofe to be Lawyers. And 
it is from the generality, that we are 
to form our notions of the nature of 
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a Jui:y» ^$ the Law has prefcribed it ; 
not from the abilities of any particular 
man, or any particular Jury. Well—* 
•* but the Law and the Fad are often 
** complicated ;'* then it is the pro- 
vince of the Judge to diftinguifli them ; 
to tell the Jury, that fuppofing fuch 
and fuch Fads were done, what the 
Law is in fuch circumdances. This is 
an unbiaffed diredion \ this keeps the 
Province of Judge and Jury diftind ; 
the Fads are left dto^ether to the 
Jury, and the Law does not controul 
the Fad, but arifes from it. If the 
Law is thought to be miftaken, the 
diredion of the Judge that gave it, will 
be confidered^as I have faid) in anothef 
Court i and if it is miftaken, the Ver* 
did:, in conformity to it, will be of 
no effed* But I never yet knew a 
Verdid complained of, as contrary to 
the diredion of Law given : it can 

icarcely 
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fcarcely be concluded it is. And the 
reafon is^ becaufe the Law arifes only 
from the Fa^; and the Jury pre-- 
vionfly find the Fa<ft in their own 
hiindy before they couple it with the 
Law pronounced from the Bench, to 
taiake up their Verdidl, Every Ver- 
did is compounded of Law and Fad ; 
t)ut the Law and the F^d are always 
diftind in their nature. 
'' But Littleton, and his great Com^ 
mentator^ have b^eo made advocates 
on this occifion. They have been 
thought to fay, tho* at the peril of 
conttadiding themfelvcs an hundred 
times, that Jurors are Judges of the 
Law as virell as the Fad. — '* If they 
^' will take upon them the knowledge 
^* of the Law upon the matter, they 
" may give their verdid generally, as 
^* is put in their charge." But docs 
ppt the Judge betray his tnifr, in not 

telling 
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telling them how the Law is ? If he 
does not tell them^ it is true^ the/' 
may fuppofe it to be fb^ and find ac-^' 
cordingly : if he does tell them how 
the Law is, they- are to compare the 
Fadl with the Law ; but can not of 
their own head fay what the Law is. 
The Law is never fubmitted to them 
as part of their inquiry. No findings 
as I have faid, can iti general be com* 
plained of, as againfl a Judge's direc- 
tion, but as againfl the weight of Evi- 
dence : and in that cafe the remedy is 
well known. The warrant 6f Com- 
mitment, as flated in the return in 
BufhePs Cafe^ it is true, was exprcfly 
granted againfl the Jliry, for finding 
contrary to the dire^ion of the "Judge in 
a matter of Law. Which part of the 
Return, Ch. J. Vaughan faid, literally 
taken, was ^^ infignificant and not intel- 
•* ligible ;" and if it had any meaning, 

flript 
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ilript of tbe vdlf aiid colour of wotdsp 
was a dired argument for the abolitioii 
of the Form of Trial by Jury : becaufe 
the Jtidge io fuch cafcff muft refolve both 
the Law and the Fad. True it is, the 
Chief Juilice does there pat a particular 
Cafe of a Jury finding againft a Judge's 
diredlion» which, in general, for the 
reafon he has given, is impoflible. 
And that cafe is, where a Judge aiks 
the Jury, previous to the Verdict, how 
they find fuch a particular thing pro«^ 
pounded to them ? If, on thdir giving an 
anfwer, the Judge adds. Then as you 
agree to find the Fadt fo; the Law is for 
the Plaintiff or Defendant : and if the 
finding is afterwards contrary to what 
he declares ; they do, in that cafe, find 
contrary to ihfi Judge's dire^ion in 
matter of Law. But then you iee in 
that cafe, the regular order of proceed-* 
iog is diredljr inverted i the Judge 

makes 
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ihakds them find a particular Fad, pre* 
vious to his declaration of the Law. 
Whereas, what Lord Vaughan calls 
the Mfcriit land la^ul q^ance of a 
Judge to a Jury, is always to give an 
hypothetical diredion to the Jury : not 
by preyiouily having their anfwer to 
the Fad, and by thereupon declaring 
the Law, to controul their Verdid ; 
but to leave their Verdid free, by fiiy-* 
ing, y^ y&u find the FaBs fo and J99 
then the Law is for the Plaintiff, or 
you are to find for the Flaintiflf, or vice 
verfsi. 

All this reafbning (hews, that the 
province of Judge and Jury, as to 
Law and Fad, are feparate and *exclu« 
£ve : th(it in the general and regular 
£:>rin of proceeding, it is impo^ble 
fer a Verdid to be faid to be againft 
a diredion in Law; but if the Cafe 
ihould happen, the Verdid mud be 
7 redified. 
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redified, for this plaia reafon, that it 
appears, in fuch zC^k, the Jury have 
tak^n. upon them the DiCtermination 
pftheLaw^ which is entirely out of 
their. Juriididion.' Tbcfc obfervations 
feem to be a full anfwer to the con* 
trary dodrine in Sir John Hawle's 
Book; and other fcattered occafional 
publications* 

But Philander will excufe me^ if I 
addrefs myfelf for a few moments to 
you, Policrites, in vindication pf a 
point of fp much importance; and 
which, whenever it has been the 
public topici has unfortunately, been 
.ftraqgely miflaken, if not wilfully 
jnifreprefented. 

Befides what I have already faid, I 
think it will undeniably appear, that 
Juries are defigned, by. the. ConftitUr 
tion, to be Judges of the Fa<5l: only» 
and not of the Law, for thefe reafons : 

Firft, 
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Firft^ feecaufe the coriti-ary fuppofii 
ffon h againA the plain tenor and im-^ 
pdri of their OaiA. The Form of 
every Oath adminiftef'ed in a Court of 
Jtlftice^ is either according to Comthoa 
Law ; or as required by fbmc Aft of 
Parliament. An Oath of Ofixce cort-^ 
tains a fummary defcriptiorr of Duty; 
fend the Terms df this Oath are fo 
ftriftly applicablfe to Fadk only^ that 
fhey da by the ftrongeft implication/ 
exclude any cognifance of Law. 

Every Juror in a Gaiifc is enjoined 
by his Oath *' Wdl and triTly to try the 
*^ Iffue joined between the Parties, and 
**' a true Vcfrdift to give according to 
*' tJie Evidence/' -^ Now to con:6deir 
this by parts^ i. He is weli and truly fa 
try : how can any one wcftt and truly 
try any pointy but according to hisr 
knowledge? Either according to hiy 
own previous knowledge ; or according- 
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to the Information he meets with zt 
the time of the Examination ? A Ju- 
ror may have knowledge of both kinds 
as to the Fad ; but can have of neither 
as to the Law. I have already inti^ 
mated, the generality of Jurors are not 
Lawyers; they, in general, therefore^ 
can have no previous knowledge of 
the Law that may arife in the matter 
before them. They are, for the fiime 
reafon, in moil cafes, as incapable o£ 
making any adequate decilion of the 
Law they may hear during the Trial. 
The Council on each fide, may infill the 
Law is on his fide ; the Jury mufl be 
incompetent Judges of which are in the 
Right, for want of being previoufly 
acquainted wkh the Subjed. As fome 
opinion then, in fuch cafes, mufl be 
formed; they mufl acquiefce in the 

diredlion from the Bench. That di* 

» 

reiSlion, I have obferved, is not con- 
4 clufive 
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dufive on the Parties : but may be 
reviewed by the Court where the Re*, 
cord came from; and afterwards in 
another Court upon AppeaK 

2. The Oath diredls the Jury to 
try the IJfue joined : this Iflue is al- 
\yay$ a Fadt denied on one fide^ and 
affirmed on the othef, Whefe the 
Law is diredly in difpute, the IfTud 
goes before the Court, and not at all 
before a Jury. And tho' during the 
Trial of an Iflue of Fa<3^ points of 
Law do very often incidentally arife^ 
it does not follow from thence that 
they are under the cognifance of the 
Jury, any more than difput^s about 
Praftice, the competence of Witncfles^ 
or whether fuch and fuch Evidence is 
admiflible> which do as often arife in 
the courfe of a Trial j and were nevcif 
contended to belong to the Jury. The 
Law, therefore, becaufe it arifes out 

0^2 ' of 
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of the Fadj and bccaufe m t^^ end it 
i$ to govern it, does not, on that ^^ 
count, appertain to the Jury 5 if ffom* 
other confiderations it appears to t^ 
improper. 

3, Whaf fan be meant by a ** true- 
•* Verdi&r Truth, I believe, boA 
Philofophers and Lawyers will refer 
to Fa<^, rather than opipiopf abput 
Law : when it is referred to opinion^^ 
we mean the agreement of a Propofi- 
tion with our own ideas^ or the id^^d 
of others. But how thofe- who hav6 
(las I mentioned) fuch faint and imper- 
feft ideas as Jurors have of LaWj can 
difcern this agreement, or judge of 
the Tnith in fuch a Cafe, I ^m at ^ 
lofs to conceiyfe. 

4. But to exclude the pofEbilky of 
a doubt in this queiUon,' their Oarb 
does not barely dired; thena to find the. 
Trutl), but tells thcni what rule or 

meafure 
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ftieafure they arc fe go by in their en- 
quiry : they site to find *^ Ji true Ver-^ 
** dtSi accordihg to^ EviSence ;'* this 
branch of the Oath, xvhiih govcciis 
the whole, can be applied only to the 
iFail : the Fa(^ only is in Evidence .; 
and corifequently the Lavcr not hdng 
ah Evidence, is not beforo them; If 
the Law was to havie beeii iiicluded in 
their enquiry^ thie Oath Should have 
run, in more general ternxs, ^^ to find 
^* a Verdift according to Right, or ac- 
** cording to Juftice ;" and not barely 
according to Evidence. Thns in the 
xleareft Tcrrts^ does (the Oath limit 
.^nd define their duty. 

But, itcondly^ in the courfe and. 
riianagement of a Trialj other per- 
sons are, likewife^ under an 0ath, and 
have duties incumbent on them alfo. 
Now without looking into the Oath 
of a Judge, it v\^ill be eafily underilood 

a 3 *^ 
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to be inconfiftent with his duty and 
his Oath, to be a mere cypher on the 
Bench. . A Judge, however, will be 
little more than a cypher, either if he 
fits and fays nothing ; or if what he 
does fay, is to go for nothing« I have 
already infifted, the Jury's unacquain- 
tance with Law, makes it neceflary for 
the Judge to tell them what the Law 
Is in the Cafe before them. He tells it 
them furely to very little purpofe, if 
they think themfelves afterwards at li-* 
berty to deterniine otherwife. 

Befides this view of the quef- 
tion, arifing dirQ^lly from the na^ 
ture of the Oaths and Offices of the 
Judge and the Jury, there are other 
collateral arguments, which deferve to 
have fome weight on this occafion, 
becaufe they feem to flow as neceflary 
confequences of the fundamental niaxim 
I fat out with i they are an cxplaqa- 

tion 
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tion of every day's pradife^ and the 
reafbn on which that is founded, in- 
conteftably eftablifhes the diflin^on 
of the maxim itfelf. 

But becaufe it is extremely difficult 
to be underftood on topics, fo AviGdj 
technical, by any body but Lawyers ; 
I (hall be very vconcife on this head. 

The argusnents I dlude to, arifefrom 
the forms of Pleading, and the gene- 
ral frame of Records. There are none, 
perhaps, morejuftly to be relied on, 
than what arife from an uniform un« 
varied manner of Pleading. 

u It is well icnown, in conftant Ex- 
perience, that by the mode of draw- 
ing a Demurrer, ihe matter in debate 
is referred altogether to the Deciiion 
of the Court, and in jeality never does 
go before a Jury. By a Demurrer, the 
»bare Law is in queftion ; the Fadt be^ 
injg conflantly admitted^ if clearly ex« 

jQ^4 preflied. 
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prcfled. The rcufon of admitting th^ 
FaA HI that pafe (I take to be) t^( 
without fti^ph confeffion of the Fadfc, the 
Court have no ground to go upon : for 
the LaWf in every cafe, arifes from &e 
Fa6t. Even in fpcculation thp very 
fuppofitioQ of a thing beiag 4^^9 ^^ 
antecedent to the Enquires conqsni- 
ing the Legality of doiqg it» A|Kd| 
to ufe Lord Holt'» expreffion, a Court 
ivili not fet to determine Coffee-? 
Houfe Wagers: or as Lord .Bacoii 
emphatically fays, ^* nil habeat fo» 
^' rum ex fcena," The Qofc then 
iBuft really, e^ift, before the L^aUty 
of it, as to circuniftanccS| wil) be de^ 
termiiied« But if a oMtter^ where 
the I^aw otx\y is in queftiOfi, is o^ver 
fent at all to a Juryj it proves, almo^ 
to Derr^ondration, that th<; Jury h&v^ 
apthin^ to do with bare Lav(t« 

2, Nqf 
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. z. Nor k the argument to be draws 

4 

ixota t]tie nature of z fpecial VerdiB 
of lefs force on this occaiion. The 
ignoranf& of the Jury as to the l*aw 
ia the. Cafe» anci their reference to the 
Cou^tj is the conilant Language of a 
fpecial Verdid. Not that the* Jury 
can, ift reality be fuppofed more igno- 
i^nt of the Law arifiog in f^ch a Cafe^ 
thftn they Are in a thoufand others^ 
where nil is concluded under a general 
irerdid : indeed, in tiiat lights at this 
Ume of dayi the Common Juries are 
amazingly iniproyed in their knowledge 
pf the Law ; there being very few in«> 
i}:anoe8 of their expreiling their doubts 
ia fpcciil Vcrdi<as at this day. The 
peaftm of having fpecid Verdidts at all 
times, was in order to have the point 
pf Law folemnly determined, and re- 
pnain on Reo^rd ; without which, in 
piaay CafeSy no Writ of Error could 

have 
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have been brought in former times^ 
nor the point referved for the confident- 
tion of the Court. The ufage oijlattng 
a Cqfe^ and having a general Verdidl 
iubjefk to the opinion of the Court 
afterwards^ on the circumftances of 
the Ciifey is an invention of late times ; 
and is found> in Pradice, to be lefs 
cxpenfive, and anfvirer to the Parties as 
well as a fpeeiat VerdiA. And, indeed, 
firom this mode of proceeding, the 
Court have the fame fatisfaftion, tho', 
by the Record not being particular,. 
Poflerity have not. But both the 
Cafe ftated, and a fpecial Yerdidi* are 
proofs of what I am contending, 
by expreftly leaving the Law ta 
the Court: and yet are not excep- 
tions to all other Cafes (as fome 
have infinuated) in this refpeft, as if 
the Jury defired to be informed of the 
Law in thefe cafes only, and took it 

upon 
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upon themfelves in all other cafes j be- 
cauic every body muft allow^ the Jury, 
in reality, are at leaft as ignorant of 
Law, in other cafes, as in that of fpe- 
cial Verdi<!%s, where alone they confefs 
their ignorance. 

I (hall only add to this very prolix 
refutation of the notion I have oppofed; 
that it has been made ufe of chiefly 
in the Cafe of Libels, and^ perhaps, 
would never have been contended for 
as a general doctrine, if it was not to 
ferve particular purpofes. Moft writers, 
i( is true, have cautioufly difclaimed 
being advocates for a Party ; tho* the 
very date of their Obfervations, and 
manner of conducing them, have too 
often difcredited their afiertion. In- 
deed, without the imputation of de- 
figned partiality, the beft men are too 
apt to be warmed with recent events. 
The only time for a calm diipafiionate 

incjalry 
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inquiry }i> fttch poinfts, «9 wKen the 

<^v€nt is at a diftance, and the voke of 

« 

FaAion is fileat. 

The ptokStd Patrons of the notion 
I have argued againfl:^ h«ve (I fay) 
principally applied their dodtrine to 
the Cafe of Libels : but were aware, 
that the conclafioa would be general, 
tho' the Cafe was particular ; becaufe 
the Right of Juries to deterifline the 
Law in the Cafe of Lrbels> coirfd only 
be a confequence of their right to find 
the Law in other Cafes. There feems 
CO be this fatality, that has, in Pratfliee, 
attended the Cafe of Libels, that the 
Law and the Fa<f^ do not feem ta have 
been always accurately diftinguiftied : ' 
and, perhaps, in feverifh times, fomc 
particulars have been contended for aa 
implications of Law, which ought ra?- 
iher to have been confi^etcd as Fads, 
•and left to the Jury.. 

To 
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Ta me k fccms, univcrfelly, that any 
aflionf the intention of the agents^ 
and every other circuqiftance under 
which that a<£lion^ was done, are equally 
fa£ts, and as fuch co^iiable by a Jury: 
but whether that adion under all the 
circumflances in which it has been ad- 
mitted or piK)ved to have been done,. 
is a crinie or not, is what the Law 
alone can determine, and thofe whof^ 
breafts are the depofitaries of the Law, 
alone can pronounce : otherwife it is 
evident the quality of human a(3:ions % 
snore efpecially of tboic, that are in 
themfelves indifferent, and have been 
defined by Sbciety alone, would be re- 
ferred not only to a very variable flan- 
dard but an incompetent one. Apply 
this particularly to the Cafe of Libels,, 
and the lead reflection will be fuffici-* 
ent to /hew, that the power and pro- 
vince of Juries is the fame in Cafe of 

4 Libels,. 
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Libels^ as in every other Cafe. And 
that in no Cafe whatever^ a Jury has^ 
in its nature, a cognifance of Law^ 
tho* by accident the Law may have 
been fometimes left to them. 

Much, I fear, has your attention 
been abufed in my attempts to fettle 
a point that has, at times, laboured 
under the mod flagrant perverfion^ 
heightened by all the fallacy and falfe 
colouring that Fadtion is too apt to 
beftow on favourite objeAs of fpecu- 
lation. It only remains, to take up 
the concluiion, which I hope you have 
long before formed, that the Trial by 
Jury is as much refpeded as it ufed to 
be, and much more improved. 

And, however a Jury is feemingly 
difmiflfed, by Ad of Parliament, as to 
fome Mifdemeanors^ I know no Cafe, 
*' Concerning Life or Limb,'* which 

is nQt fubjed to the Examination of a 

Jury, 



DIALOGUE IIL 239 

Jury, and oftener, before the Trial is 
compleated, to two Juries than one. 

§. 54. Indeed, the Criminal Law of 
this Country, is one of thofe points of 
eminence in the Conftitution, that tak« 
ing your view from thence, you may 
command the mod extenfive profpeA 
of Liberty, and look down (as I may 
fay) on all other Governments far be- 
low it. I think this will be evident, 
if I remind you ever fo little of the 
nature of Crimes and their Punifh- 
ments ; of the manner of charging and 
conviding Criminals. 

The Laws of England, in relation 
to Crimes^ differ very much from thofe 
of other States; and are excellently 
fitted to the convenience of the Eng- 
lifh Government. I do not fuppofe 
any Country has fuch fixed and precife 
ideas of Crimes. Of which the va« 

jrious and well defined ihades of Guilt 

• * 
m 
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in Treafon» Homicide and Thefts ar4 
very remarkable iftftances. This pre- 
cifion IS the more neceflary^ becaufe 
the Panifhment is, (as I hinted) in alt 
cafes of Crimesi as fixed as the Crimed 
themfelves. 

The complexion of our Penal Lawj 
is no more Severe than it is Arbitrary* 
All Torture is difctaimed even as i 
Ptiniiliment, much kfs ofdd as the 
means of Conviftion, as it was by 
the 'Roman Law, andftill is in many 
other Countries. 

PRI'XAMDER. 

§.55. Our own, indeed, in thii 
reipeft, has greatly the advantage over^ 
moft other Countries ^ but, I cannot 
help thinking, in one refpe€k, othef 
Countries hold out an example worthy 
to be followed even by us. As on 
the one fide, the Law of England 

difclaimfa 
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' tlifclaims the ufe of torture ; on the 
other hand^ I thinks it makes too free 
with Death. Several States in Europe^ 
apply hard Labour inftead of Deaths as 
a Punifhment for all kinds of Theft i 
many of which, in England, afe pU* 
nifhed with the lofs of Life. 

If, in this cafe, I go as far as Swedin 
in queft of examples, and continue my 
examples to the Southern bounds of 
Europe, it is to (hew you the extent 
of the praflice* But it is fcarce worth 
while to be particular, 'till We come to 
States nearer home; ^and which fall 
more within the reach of obfervation« 
Am I, in this view, to remind you of 
the falutary and extenfive regulations 
the Police of France has invented for 

I the management of their Galfey Slaves ? 

In Venice^ where they receive with 

f their own, the Criminals fto"^ ^^ 

Emperor's and the NeapQVvt^^ domv- 
Vol. in. R ^^^^^^ 







2^2 ,E -U 1^ xO M U •$. 

nions, pj^e jj(py i^ <wcqty gft^lesftrff 

gf flaxes ^t .the ij^w Mn>c /^ori ^^t. 

JVIai;k*« Place. 5;xen in t^ie JLjttle :S.me 

pf Bernty it ^s .cpqftmpn to Ska tli^r 

Scbaherjt pr.cqmmals, ^oi^doro^i^ ipr 

theft, brpught.^ut ,in .eh^ifts ,.tp ,cj«tt 

the public Strcpts. Xhcic J[at|tqr in- 

flapces, J haveclr^wn from 'plates vvshofe 

very bafis is prcedom^ fpd .vvJiich 

therefQce inay be aUoAy^^tp add ibamc* 

thin^ to the fc^le ojx J^ i^de .the 

^ucftion. But jvl^tcver 4:\ecpqic? ^f 

,^hc jj^i^cftiQn 10 thU .Yie,w^ Iqt ^ far a 

n\omcnt^C(Hifider tjxe .c^qe^v.c f r4:j^ 

of capitaj PuniChnaeote. ^J)€ 4ftte 

Emprc^ of Ruffia, pexhaps by an ^- 

ccffiv^e ftrain pf bsURiftpity, abe\li(hc4 

capital Puniflimcn^s in fU C^s »^b^t- 

ever. The natives of -^nj^ericf^, on tfec 

other hand, we a^e Jpld, pupiftj evpfy 

thing with Death. We go tpo far :^ 

and (tho' v^ant pf Compamon is a Cha- 
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rafter our erieniles Hvbuld hardly fix 
upon iis) are-^gtinty '• of ^ kind 6£ lldlcal 
iabfurdity;ininaking Crimes df the mdft 
different malignity^ equal, hy iiifliding 
thefartie futtirhtriettt. With us, H^ur- 
(*<!r and Thelt '^re •puriiihcd ifa the 
Ame ihaiilner. ^Vith Us> If k rtiah 
fsrices riiree hfalfpencc fVota the fJerfoh 
t»f aftbther ohthe'liighw'ayj the Law 
fiySf he fhall te hanjged : if he takes 
a ihoofantl pounds in this fame dr- 
CUthftahccfs j what docs (he Lavv fay 
more ? i afh not Ui^trtg, that the Law 
in any eaft '6tfght to go farther, by 
^ccOtopanyiHg Death with Torture: 
but that ft blight iti many Cafes to 
flop Ihort of its prefent^cotirfe ; and tb 
make Death more terrible when it 
comes^ let it feli^bmer be feen^ 
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EUNOMUS* 

Deaths you will allow^ muft here^ 
as in all Governments, be admitted ia 
the lad refort, in many Cafes. And 
thofe, who wifh to reduce the number 
of thefe Cafes^ and^ in fome of thentH 
to exchange Death for Slavery, have, 
I fear, been nHfled by a compafiion^ 
founded, in fome meafure,. on the ig- 
norance of their own Conftitution; 
ind a bad imitation of other Govern- 
fnents. They undoubtedly forget that 
amiable Power of the Crown, whereby 
Mercy feafons Jujiice % a Power that can 
at any time, and fo often does arrefl 
the arm of Death ; tho* the Law has 
raifed it ready to give the ftroke^ 

Philander,. 

Yqu miftake me, Eunomus^ if you 
ifcink I urge an exchange of Death 

* Shakefpear's Merch,. of Venr 

for 
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for Labour, on the mere principle of 
compailion to the Individual : I do it 
in a much more extended view; as a 
point of the utmoft concern to the 
Community, It is in this light, I re- 
member, feveral of pur greateft Poli- 
ticians have confidered it. In faying 
which, I would be underftood more 
particularly to allude, not fo much to 
the fanciful accounts of Utopia^ as to 
what has been more profefledly and 
ferioufly advanced by Sir Will. Temple^ 
and the celebrated Bijhop of Cloyne. 
In the beginning of our converfation^ 
we allowed them both an authority as 
Travellers : and tho' they may have 
borrowed this hint from other Govern- 
ments, I am fure they are writers of 
that literary and political rank, that 
you will not impute any thing they may 
happen to apply from other Conftitu- 
lions, to an ignorance of their own. la 

R 3 the 
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I 

the (hortcft view of the queftion, wjiat, 
can found Policy, as well as Huojanityjj 
fay in^he prefent cafe, contrary to what 
Horace " has faid on an occafion nearly 

fimilar ? 

■» 

Vf ndere cum pofli& captivucti) occidere noli ^ 
Serviet utiliter. Sine, pafcat durus, aretque^i^ 
Naviget, ac inediis hyemet mercator in undis.9 

You will tcU mc^ p^fjb^jsis,. that out. 
Stafe\}L^ npithcr the. Mines of Sweden, 
nor the G allies of france^ , foj the env^. 
ployment of 'it$ . Qriniinak. Bat it 
has en!3i|)layments tha(.wi}l aofw^r the^ 
fame purpoCe. tq the CrimiaaU an4 \ 
a better to .,th?..PuWic : where .they 
may be mgreufeful in their wgrk, and 
more feen. , w^e at v it. . Th^ . writer^, . 
I inent;ioa<;i^* will refpiAd you. ofRe^, 

pajring Rqa^St, mHng JR^^n. nt^v^gap, , 

bkt drapiing B^gii wprkiugin.UpqkSft. 
and in Fertific^tioti^, And, ii\ jny, ... 

• Lib.,!, cp, 16, 

opmioni 
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oplfiioh/ a%^ cohadrcehd^'tdddtilit' 
wfjcthtsrtKc Sun (hlneS-at ndbrf,^ wTiiii' 
he afks, ^* whether we might not' as 
'* we/I make a Criminal ufeful in pub^ 
" lie Works here^ ai fend him either 
'' td AM^ica of the other JVoddr 
Thb ma«/ CaieS uWder out prefeht' 
Syftfefti^^ iii whith hafd IJabour is 
the cxp^fe^ Puntfhmeht for' a lihiifed 
tiittci arefuffidciit to recomtticnd an'' 
e3f«^fi€»n of it for' Life, as- a Pu* 
nifhmeftl foir ' greater Crimes ; With • 
this only dififereftcc^ tKat the'Worltf ' 
{hiE>(ild be the fcene of Fecial JuftFce iii 
thv latter' Cafe; not la prtvate houjfe 'of *• 
Cor redibh as* in • the former; Upon' ' 
thfr^Hote, I cWicludc; a reguljrtioh bf 
thi$' kind/ Wffl'iecmfiaered,- wJ!l • mikb '" 
cv^iy'etfd of t»urti(hn«fttt mett^" whiyh' 
it is- impoffiWe to dtf by anf btRer: \t^ 
is %nofe lifcfcly'io" refo/)^ 'tHc 'Ctittfihtl^- 

R 4 State, 
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State, or the Party injured ; and to be 
an Example of Terror and Confequence 
to the Public. 

EUNOMUS. 

I am not apprehenfive of giving your 
argument morp weight than I could 
wifli it, when I obfcrve to you, that 
fome who have been for moderating 
capital Punifhment, have found out 
other applications of a Criminal for 
the Public fervice, than that of La^ 
hour. A celebrated French Philofo- 
pher, was of opinion, that Criminals 
who» according to the prefent prevail- 
ing notions, have forfeited their lives 
to the Community, might be made 
life of for new experiments to pro- 
mote natural knowledge : fo that they 
might, with a chance of life, be made 
the Inftruments of Science, inftead of 
the Vi^ims of the Law, by a certain 

and 
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and infamous Death on a public Scaf- 
fold. Something of the kind has been 
pradlifed in England. The firft trial of 
Inoculation for the SmalUPox, was 
made on a capital Convidt, at the re- 
queft of fbme eminent Phyficians at 
that time. Any thing of this kind 
in England muft, as the Law now 
flands, be done by the King's Prero- 
gative ; by the remiffion in a particu- 
lar cafe of a Sentence, which the Law 
paffes in all Cafes of the like nature. 
But the queftion now is, whether this 
Sentence of the Law is in itfelf fevere; 
or if it was more favourable to the 
Criminal, whether it would be more 
ufeful to the Public ? 

Had your argument been built 
merely on Compaffion, it would have 
wanted no apology ; for if Compaffion, 
in a large view, is a weaknefs, it is 
fuch an one, however, ^^ (^obody' need 
be afliamcd of : it is tl^^ {ji^^y ^^ ^ 
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mm |:^eading for human Nature ! Lofd 
Coi^ himfelf clofes ^ hia hiAoty of 
Crimes aod their Pliniihrnents, with 
very tenderly iamen ting, thatfo rnatiy 
fuffer capitally 'every yearw But there 
is not a iingle iafinuaiion throughout - 
hi& book» that the* lJaw«*is at all too fe^ 
^ere ; or makes more Cafes capital than 
(hould he fo. Two reafons ilrike tnej; 
why th&LaW| in the Cafes you aUuded 
to^ fhould fland^as it i^i* 

1. Becaufe the> Law^ a$ it ftand^. 
does, in my opimon^ heft anfwer the 
Doblefl parpofetof Criminal: Law> tb^t-^ 
pf /^r^w^Z/Vj^ a Crime, rather than 
ftmt/bwgxhe perfon^ who* commits it;r' 
In maintaining this aiTertioo; I mud^ 
more particularly infiA-* oft> whlat ' I 
iuftnow hittted, that- I -coiifider tb€> 
power of. ptm^bmg^ and' the power ^ 
pi/far4o^ng tafcea together, as parts 
of the fame Syftcm. The^ La,w is 
lixed as- to the P«niflimeft^ of- the- 

CrimQ ; 
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Crimp ? but a difcretiorj is left, in the 
ICing^ as tlje .^xf euti ve power, to mo^ 
dcratq the P:Uni(hment according tQ 
the, circijmftances of its comrpiflion^ 
Its bging fifccd, beft anfwcFS,the frec-r 
dqvfi of the Government. Its be-? 
ing capital,, beft anfwers the purpofe 
pf Terror, by example to others, when 
it is neceflacy to inflid it j and fo by 
puniibing the crime with feverity ii^ 
one inftanc^i it is to. be. hoped, the 
commiinon.of it in a great many may be. 
prcy^ntedy And yet the power of mo- 
derating by opcafionally relaxing the fer 
verity of a capital Punif^ment, does, 
in ppint of Fa6t, take off yqur impu^ 
Ration pf a ^pii(:al.abf^^dity in .making 
Chiracs pf a different malignity equal| . 
by infecting Death .alikp for alU But < 
here, my friend, ypu have unawares., 
dealjt in Ufofiia goods, which bcfor^^ 
jn poiiit of fcrjOBS argixqoiCAt, you had., 

allowe4 
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allowed to be contraband. Sir Tbo. 
More^ it muft be owned, has indulged 
many a conceit in his Book^ which he 
would never have uttered from the 
Bench. And tho' he bias faid much on 
the feverity of this Punifhment, I think 
all that he has faid is anfwered by this 
power of the Prerogative, in checking 
that of the Criminal Law : and that 
the Law, therefore, does not deferve 
to be arraigned for its rigour, becaufe 
it may at any time be mitigated by the 
power of Pardoning, that is fo valu- 
able a part of it. 

2. But even independent of this 
confideration, I think the Law is much 
better as it flands, than to have it al- 
tered on the grounds that have be^n 
propofed. Becaufe the Law can not 
well be altered on tbofe "Terms but 
againft the diredt fpirit of the Confti- 
tution. As to your inftinces that ob- 
tain 
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tain in free Governments ; I have only 
this anfwer, that, confidered in them- 
felves only, fuch inftanccs are in reality 
an exception to the boafted freedom of 
thofe very Governments : and are dic- 
tated by a fpirit of Tyranny, in oppofi- 
tion to that Liberty, which ought to 
be (as you infinuated) the bails of fucH 
Governments. As to Venice in parti- 
cular, the Galleys feen from St. Mark'$ 
place, M^ould in my eyes be a fpot that 
deforms one of the brighteft Scenes ia 
the World ! and the fame argument, 
the freedom of that Republic, might 
be brought to recommend their State 
Inquifition and the Rack, in their man« 
ner of charging and convidting Crimi- 
nals, full as well as their flavery im-» 
pofed in punishing them. I would not 
have Slavery introduced into this Coun- 
try, even as a Punifliment. If Labour 
is only another word for Slavery, I fee 
little difference, in point of mitigation, 
4 betweea 
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^between Labour and Death : they mif 
-«(rell be placed together, as they 'are fay 
Virgil in his defcription of the Infer- 
nal-Regions : they are both alike drrad^ 
Jul in their mien, alike diftant from 
Eljlfim : 

Tcfrlbflcs vtfu Foi-ime ! 'tethtintqtlrLabortitiiCi 

That the hard L\timur your t^oliticiahs 
tecommend^ m\ift be S^very^heft, aftfl 
that it is fo wherever it is lifed, 1 
fteed take no great pains to prove. 

Tht quotation from Horace, is not fo 

* ♦ 

tnuch on yocrr lide, when you I'efleiJl 
a Crhninal mcft be tteafcd differerftly 
from a Captive. A'nd ndt drie of 
the wfitWs mentidned> affeft even to 
difguife the term of Slave. Sir 516** 
Mare, to give the example df anticfrit 
Rome the greater Weight Oh ibis dcca- 
firtj* calls it, the Miftrefs of Political 
WWaom, and then telk you the Crinii* 
Hals there, were condemned ad metaTIi^ 
•* ferpetnis adf&vandas vincuHsJ' But 

even 
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Ji'vtti in our own times it -has be^ 
aiked, :by your favoiliiite ^^^rj/?, wfat- 
thcr •' /Ae view \of iCrirmnals chamid 
** in fairs f fipouldmat be 'very edifying 
" to the multitude V" What ? to fee 
fever^I hundred people in £ngland^ 
wprking on. the Roads or in the Fields, 
or .e(n ployed about public Buildin^i 
xbainedy .and ob%ed to ibbmit to the 
wanton feverity of their xnafters ; xd 
make the .whole Country, which ought 
to be as free as the air that furrounds 
it, as it wqre one univerfal Gaol of 
Pgngeon 5 ^nd to .feave Jio other voicp 
in ojir S.t'feets dthan that of oppreilioit 
and mifery: the very fuppoiition is 
ibocking ! fiefidesy without purfuing 
remote confequences, if this punifhment 
operated h^ way of example to thtr 
Public, it muft operate from a priri^ 
ciple of Fear ; not from nwtives of 
Terror arifin^ from the feverity of the 
Puniflbment, but of an abje6t Fear, 
a that 
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that is in its own nature the very re-» 
verfe of that principle on which this 
Conilitution is founded : and which^ 
I doubt not, would in the end go a 
great way to deftroy it. Not to men- 
tion, after fo weighty a confideration^ 
that this expedient would be as un-^ 
neceffary for the public, as it would 
be dangerous and impolitic. There 
will be always hands enough to work 
on proper encouragement : only enable 
them to live by their induftry, and 
treat them as men and fellow-fub- 
jedts, Englifhmen will not be wanting 
for every ufeful public employment ; 
and freedom and induftry furely have 
more mufic to an EngliHi ear, than hard 
labour and chains. This way of think^- 
ing fatisfies me : and I am happy in 
obferving, that after all that has been 
faid in favour of this fcheme, it has 
been offered to the Legillature, and 

nobly reje(3:€d. 

Our 
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. Our debate has, as ufual, carried us 
out of the diredt road : before this 
point was ftarted, I was going to re- 
mark, that in early ages our Anceftors, 
like mofl other nations, in a rude flate of 
policy, fell into the two modes of Pu* 
nijhment^ that Barbarifm alone could in- 
vent or adopt. The firft, that of puniih-^ 
ing iki^ peccant Member ^ as it was called. 
In Slander and Perjury, for inftance, 
the tongue was cut out. A Cut-Purfe 
loft his right thumb : and this, per- 
haps,^ firft introduced burning the hand 
(rather than any , other part) in the 
cafe of Clergiable offences. So in 
Houfe-Burning, the Felon was burnt : 
and for ftriking in Weftminfter-Hall, 
fitting the Courts, the right hand was 
cut off. ' 

They like wife fell into the other 

mode, of accepting a Fine in lieu of 

cxading corporal Punifhment on the 
Vol. III. S Offender. 
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Offender. This notion was dtftated, 
not fo much from an undue fenfe of 
the malignity of Crimes^ as partly 
from religious fcruples; our Saxon 
Anceftors thinking that, under the 
Chriftian Inftitution, no perfon ought 
to die for any Offence. But it might 
have been partly alio dilated by the ne^ 
ceffity of the tiroes, which, in the in- 
fancy of Society, niade them value life 
too much to fhed the blood of any man^ 
even in fatisfa£don for that of another 
he had killed. But the firft dawn 
of political reafon, difperfes theii; 
clouds, that can obfcore only the moA 
dark uncivilized ages. And tho' our 
Anceftors foon came to put a different 
eftimate upon the life of a Man and 
that of an Ox ; yet in no time can 
the Law be accufed of Cruelty; or 
be faid, as Draco's were, '^ to b(me 
M ifen written in blood.'* 

§• S7^ 



DIALOGUE III. 259 

§. 57. If this is the cafe in fettling 
the Punifhment orCrimes ; how much 
more engaging is the humantty and 
tendernefs of the Law in its manner 
of Charging and Conviaing a Crimi- 
nal? 

The Charge nJiay be faid to com- 
mence with the warrant of Com- 
mitment. The word itielf is the 
common, tho' not the neceflkry lan- 
guage of the Warrant, any more than 
the information upon Oath, on which 
it is granted. The Magiftrate is not ' 
obliged to cxprcfs either in his War- . 
rant ;. but if under colour of this 
omiflion, he a(!ls without them, he 
will! himfelf be liable to anfwer in a 
criminal way, if the party is after- 
wards acquitted. I fhall be well un- 
derilood by Policrites^ when I add, 
that one of our Crown >99f Iters, Haw^ 
kim, fays, (and a very fr^g^t Vwvv\g au*- 

S 2 ^out^ 
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thority has confirmed him in faying) 
it is fafcr to infert " the Information 
" on Oath in the Warrant, the' it is 
*' not abfolutely neceflary." 

The Commitment itfelf is a ne- 
ceffary indifpenfible ftep in few Cafes 
only. And the Habeas Corpus A61, in 
that refpeft recognifing and ftrengthen- 
ing the Common Law; makes it ne- 
ceflary to juftify the Detainer, that 
the Treafon or Felony fliould be 
plainly and fpecially expreffed in the 
Warrant. Every other Cafe {not ex- 
cepted by exprefs provifion of Law) 
is bailable; and if the MagiArate re- 
fjfes Bail, or exa^s illegal Bail, he is 
punifhable for his Oppreflion ; and the 
Prifoner, upon giving reafonable fecu- 
rity, will be difcharged out of Cuftody. 
The reafon why the Law refufes Bail 
in certain cafes, feems to be* that 
thefe being capital cafes, no Property, 
which 
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which IS the titmoft the Bail can for- 
feit, fliall be deemed an equivalent to 
the State for the life of man, which 
the Law has fixed as the Punifliment 
for thefe offences. It was for the fame 
reafon, in our antient Law, that when 
a Criminal fled from Juftice, his Out- 
lawry anaounting to an Attainder, he 
was faid to be profcribed like a Wolf, 
or coniidered as dead, and any one 
might really kill him. At this day, 
that rigour is aboliihed -, and upon ap- 
pearance, the Out-lawry itfelf, tho* it 
ilill is an Attainder, is very eafily re- 
verfed in preference to a fair and can- 
did Trial of the Faft. 

And I am fure you will think it a 
very fair Tr/^/, when I proceed to in- 
form you, with what caution the ac- 
cufation itfelf is made ; and with what 
^xadtnefs, it is afterwards proved. 

S 3 §, 58. 
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§.58. Every criminal Cafe is. In 
the end, fubjeded to the Examination 
of two Juries, except that of a Par- 
liamentary Impeachment; and, in fbme 
cafes, to three Juries : and this only 
to the completion of a fingle Trial. 
An Impeachment 9 which in name only 
is not a Trial by Jury, is, in reality, 
that, and a great deal more :^ for the 
Accufation is made in fo many diftin(% 
articles by the Houfe of Commons^ the 
grand'inquejl of the Nation ; and that 
Accufation is heard in the moft unex* 
ceptionable manner by the whole ho^ 
of Peers. The Majority of whom muft 
find the Prifoner guilty, and will, in 
moft cafes, exceed ten times the num- 
ber of a common Jury. 

The fingle Crime •• of the Death 
•* of Man," is fubjefted to three, I 
may fay, four Juries : that of the 
Coroner, the Grand Jury, and the Pe- 
tit 



DIALOGUE III. 263 

tit Jury on the Trial ; to which, ia 
very particular circumftanccs, may be 
added the Trial on " an Appeal," 
The Crime itfelf will well juftify this 
extraordinary caution ; - the* lofs of a 
fubjed; to the King pn one hand^ and 
the feverity of the Law to the Crimi* 
nal on the other : for this is the only 
Crime which muft be pardoned by 
exprefs name; and which has very 
rarely met with the mercy of the 

Crown. 

The Accufathnr in mod: Criminal 
Cafes, is by the Grand Jury, con* 
Ming of at lead twelve perfons of 
rank and property, in the County 
where the Fadt arofe : and it is made 
upon fubftantial prefumptive Evidence. 
You know very well, that Accufation 
found by them and drawn into Form, 
is called an IndiSiment. The Etymo- 
logy of the Term, very well exprefles 

S 4 the 
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the prccifion of its Form. It muft dc-^ 
fcribe the nature of the Crime itfelf, 
and the circumftances of its Com- 
miflion, hv the Perfon accufed, with 
that certainty, that if the Fads as laid 
in it, are proved, and apply to the 
Crime rightly alledged, it muft be a 
** demonftration,*' that the perfon ac- 
cufed is Guilty, 

The manner of proving it, I am 
next to cpnfider. And it is in a few 
words by living Witncfles, examined 
before the Prifoner in open Court, and 
crofs-examined on his behalf; and the 
weight of their evidence is left to the 
unanimous Judgment of twelve men. 

The Law of England, in one re- 
fpedl, differs from all Countries in the 
world; it defires no ConfeJJion from 
the Accufed ; and nothing but the 
force of confcience can oblige him to 
it ; for the Law takes the proof; upoa 

itfelf, 
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itfelf, defiring only of the Priibner, 
that he would fay whether be is or is 
not guilty. 

In Criminal cafes (Treafon excepted) 
the Law allows no Council to the 
Prifoner; except only in points of 
Law, This denial of the Law has 
been cenfured in the firft cafe : and 
others, who feem to pay the Profeffion 
no great compliment, have blamed the 
admiffion on the other. Whether our 
Law in the denial of Council copied 
in part the Civil Law, where it like- 
wife obtained, is not eafy to fay. It is 
much cafier to vindicate it in our own, 
than in the Civil Law Form of Trial. 
Our Law fuppofed the proof would 
be fo plain when left to the Jury, and 
that the Judge, before it reached them, 
would fo attend to the Examination, 
as to be, in fome meafure, (as the 
l)6oks call him) Council for the Pri- 
foner, 
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£00^. Bttt eyery body knows, ufagc 
has long ago abated this rigour, if it is 
any* 

As to thoie who take up the other 
o^e£tion, and are againil any Council 
at all in Criminal matters ; who, be* 
caofr Council on one fide appear in 
Ibpport of the Profecution^ and on 
the other in fupport of the Criminal ^ 
and becaufe the fame Council might 
before hand, as applied to, have been 
indifferently on either fide, do there*- 
fore reprefent him as indi^erent in 
bia^lf, to guilt or innocence; and 
feady to turn one into the other, as 
lie is employed : this humourous and 
candid way of thinking, though it is 
not uncommon, is feemingly not quite 
Jo juft. 

Altboi^h in all, but the cafes 
natntioned, the Law allows Council ; 
jtt in no caie> Civil or Criminal, 

z does 
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does It compel him to have any. A 
Council^ in any cafe whatever^ never 
defends the Cripie itfelf ; it is his 
bufinefs only to fee the perfoti ac* 
cufed is not wrodgfully Convided : 
and in that refpeifl^ he can only dci 
what the Party himfelf^ if he was 
able, and mafter of himfelf in fuch 
circumftances, might do i manage his 
own Evidence, and watch that pro« 
duced againft him. A circumflahce 
the celebrated Lord Sbqftejbury once 
fo finely turned to his purpofe, muft 
often happen to a Prifoner at his Trial. 
Attempting to fpeak on the Bill for 
granting Council to Prifoners in cafes 
of High Treafon, he was confounded, 
and for fome time could not proceed % 
but recovering himfelf, he faid, ^^ What 
now happened to him would ferve to 
fortify the arguments for the Bill. If 
He, innocent* and pleading for others, 

' was 
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was daunted at the auguftnefs of fuch 
an afTembly^ what mud a man be, 
who fliould plead before them for his 
life?** 

In no Criminal cafe, except High 
Treafon, does the Law abfolutely re- 
quire more than one Witnefs ; but 
the Evidence of one Witnefs; unac- 
companied with circumftances, or the 
Prifoner's free, unbiafled Confeffion, 
muft be very unexceptionable indeed, 
to have any weight with a Jury. 

§. 59^ This Form of Trial, by Jury, 
valuable in Cafes of Property, is pe- 
culiarly fo in Cafes of Life and Liberty. 
It is founded, in general, on Parity of 
circumftances ^nd condition. As if 
thofe in the fame condition of Fortune 
were moft converfant with each others 
affairs, and moft likely to do each other 
Juftice* Thus the temporal Lords, 
who are all Peers among themfelyes, 

a with 
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with refpcdl to their Parliamentary 
capacity, tho' different in dignity^ arc 
to fit in Judgment on a Lord indiftcd 
or impeached. Thus, in antient times, 
a Knight was- to be tried by Knights i 
for tho* a Knight was only a Com- 
moner, yet as he had a ftated Property 
to qualify his Dignity, it was looked 
upon as more agreeable to the princi- 
ples of the Conftitution, to have his 
Triers of the fame Property. This 
diftindion came in with the Feudal 
Policy, and as that wore off, was abo- 
li(hed. - Commoners, for the fame rea- 
fon, form the proper Juries on the trial 
of Commoners* It was partly from 
this principle of Parity, that Party^Ju^ 
ries were introduced ; which obtain in 
the Trial of a Foreigner, in a Jure Pa- 
tronatus, and by a Stat, of Hen* VL 
4n a profecutipn for embezzling Re- 
cords. 

It 
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It is by fpcakiog of this Parity 
which is of the very eflence of this 
Form of Trial, that the Form itfelf 
is mentioned in one of the nobleft 
claufes in Magna Charta. And I can« 
not help expr^ffing my fiurprize at 
Lord Coke*% Comment on that clauie. 
The Statute fays, no Free-Man (hall 
be tried in a Civil or Criminal cafe, 
nifi per legale "Judicium parium fuorumt 
velper legem terra. Locd Coke begins 
by reckoning up the '^ branches <A 
'^ Law that, he fays, i^ing out of 
'^ this root i" and adds, dryly, ^ that 
*' no man (hall be condemned at the 
^* King's fuit, but by Judgment of his 
^^ Peers, that is, his equals, or accord-* 
** ing to the L$iw of the Land." So 
far very well : but when he comes to a 
particular cpmment on the words — * bis 
Pejtrs — ^ he runs away with the fqtund 
of the word, and fpeaks only qf the 

Trial 
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Trial of a Peer^ in the moft a)nfiaed 
fenfc of the word : which^ tho* it it 
now ufed merely in fpeaking of tfaq 
Nobilityy was not known in that feofe^ 
till ages after the Statu te« It could not 
be the fenfe of the Statute; becau& 
ivery Freeman is there fpoken of, as to 
be tried by his Peers. And furcly the 
idea of Engliih Freedom, was not (Of 
very confined^ even long before that 
Statute $ Q^uch lefs fo, at the time ci 
paffiog it, I take it to be extremelji 
clear to mean the fame thing, as tho 
Statute of Treafpns ha$ expreifed la 
other words, gens de lour ^uMtkn. 

Tq fi/iifli this ihort fketch of our 
Criioip^l Law ; wh^n a Prifoner, upoa 
q\!t9X Evidence, is convii3ted of- the 
Crime, of which be was aiccuied, htf 
7r/V}s cloi^d M^ith the fettled ^i/^icnr/i^ 
of the Law* But if, aft^er all^ them 
are aay circunaJftaaces in his Cajfe that 

fpeak 
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ipeak for Mercy, the Judge before 
whom he was tried, may refpite his 
Execution, in order that the King may 
pardon him. The King by his Coro- 
nation oath engages to execute Law and 
ytiftice in Mercy ; and that glorious at- 
tribute of Majefty, which I have al- 
ready confidered as the proper conftitu- 
tional balance to the feverity of our 
Criminal Law, will not be in thefe 
times (if it ever was) juftly com- 
plained of as lying dormant and inac- 
tive. » ' 

§. 60. I am afraid, in endeavouring 
to fatisfy you on this topic, I have bor- 
rowed fome of the time, that I fhould 
have employed in others. I am next, in 
order, to anfwcr your other queftions, 
as tv the clajhing of'feemingly oppqfite 
yurifdiSlions : and the beft way, I con- 
ceive^ to treat clearly, and at the fame 
time concifely, on fo intricate a fub- 

je<a. 
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jt&f as that of different and fcemingly 
interfering Jurifdiftions, will be to 
pteniife a fdw plain pofitions^ to which 
all that I fhall fay may be reduced. ^ 
And they are thcfe three : 1 . That as 
every leg-al right has a remedy to be 
met with in fon\e Court or others fo 
there is, in every cafe, one Court bet- 
ter calculated to give a remedy than 
any other. 2. That no pcrfon can 
fue in two different Courts for the 
fame fpecific remedy. 3^ That where 
different Courts have concurrent Ju^- 
rifdidlioft on the fame tranfadlion j it 
is with a very ^different view, and for 
different purpofes. i. If the Jurif^- 
diQion isjimultaneous'^ the end of the 
Proceedings is different. 2. If the 
Jurifdiftion of different Courts on the 
fanie tranfadlion is fucceffive (as on 
Error or Appeal) the Proceedings ih 
VoL.IIL T the 
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the higher Court do» in their naturcf^ 
iuperiede thofe in the lower. 

I. In fapport of the firft pofition 
I fhali endeavoor to (hew you, that of 
the four great Courts, each has ibme- 
thing particular, tho' not altogether 
cxclufive in its Jurifdidion. 

Borough Courts, Ecclefiaftical Courts, 
and others of confined or local Ju-^ 
rifdidion, either with refped to the 
perfon or the obje£l, fhew that there 
muft be a certain, coincidence of qua- 
lities in the fuitor and the nature of 
the fuit, to give anj Jurifdi&ion at 
all: and^ therefore, theie are eafily 
reconciled to the poiition laid down ^ 
being, in moft caies^ not merely the 
beft, bu$ the only nnode of obtaining 
relief in particular cafes* Therefor^^ 
I will not detain you at prefent with 
thefe, but apply what I have to fay to 
die Courts of general Jurifdi^on> I 

meaa 
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mean the four great Courts at Weft-^ 
minjlet. 

We arc to look for tTie Commence* 
ment of thefe Courts at the difToliuion 
of the Aula Regis: for that Courts 
like Nebttchadnezzar'$ image^ the ori'^ 
gia of the foor empires^ was crumbled^ 
at lengthy into the feveral Courts of 
Chancery^ King's Bench^ Common 
Pleas^ and Exchequer^ 

Their Creation was probably not 
coaeral; thoVas their refpe(2ive d^tes 
can foe difcoverod by no Evidence of 
Law or HiAory^ it is not allowed in 
the eye of the Law to £ky^ which of 
them is the moft antient« Nor> in« 
deed» are any probable argumeotSy on 
this pointy to be drawn from coUateral 
iantter8« 

Each of diefe Courts^ ^t firAj had 
probably diAinfi: and cxclufive Jtirii^ 
di£tion« ' It is unreafonable to fuppolb 

T a «hjit 
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that four Courts^ at all near each othef; 
as to the time of their origin^ fhould 
have any fimilarity in their original 
plan of Jurifdi<5ion. Nay, their pre- 
fent ftrength itfelf is attended with 
fome circumftances that point out: 
their original wcaknefs ; I mean thofe 
JiSiitious fuggefiions that colour over 
their procefs* 

The Court of Kin^s Bencb^ the fo- 
vereign Court of original Jurifdidion 
in criminal cafes, feems to have beefi* 
at firft intended to have cognifancd 
only in Pleas of the Grown ; except- 
ing thofe cafes, where the officers of 
the Court were privileged by reafon oi 
their attendance, to fue or be fued 
there in pleas of trefpafs or debt. Or^ 
where perfons were already under the 
cuftody of that Court ; and were to 
be charged with another fuit. ' 

From 
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* From hence arifes the Pi<ftion, that 
(in order to warrant the Proceeding of 
this Court in Civil Suits) fuppofes tvcry 
really unprivileged perfon, whigh at 
this day is almoft every Suitor, to be 
already in the Cuftody of the Marftial 
of this Court; and he is declared 
igainft accordingly. 
' The Court of Exchequer was at 
firft only a Court of Revenue; and 
no perfon was either to fue or be fued 
there, unlefs he chiiped debts under 
the King, or was debtor to bim. Chief 
Jufticc T^reiy^ in a very folemji argu- 
mcnt^ not a century ago, obferved, 
<* It was for the fake of the Revenue, 
" that the Court of the Exchequer 
<^ had any thing elfe to do." In Edl III. 
time, a Writ of Nifi-prius was allowed 
to be granted before the Chief Baroii 
of the Court, if{zs the Statute fays) be 
Vf(^f a man of the Law ; which fhews 

T 3 be 
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he wa$ not {o of courfe* Indeed^ 
vrh^nce came the Judges of this Court, 
{o contrary to all analogy » to be diilin«* 
guifhed by the nanoe of Barons, but 
becaufe the great ofHcers, who allifted 
in this Court, were fome of tbeoif it 
lead, originally inveftcd with an author 
rity far different in its nature^ fft>ni that 
of the barely Judicial Cbarader ? And 
though, as a Court of Equity, it haa 
long been open to all Suitors, it ftill 
nominally preferves the features of its 
original Inftitution j by reprefenting its 
Suitors, as Farmers of the King, and 
fuggefting that the detention of the 
thing in demand, ^' makes them Ufy 
able "* to fatisfy the King's debts. 

The Common Plfas% which, from 
its being fixed in one place, from i(a 
Praftifers being perfons of great expe^ 
rience, and called by the King's Writs, 
was early at leafli if not originally, ^^ 

• iigned 
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ligned to have the general cognizance 
of Civil Injuries^ or fuits between 
man and man : and tho' a communi- 
cation of Civil JurifdiiSion has been 
formed with other Courts^ it has gained 
nothing to balance its lofs. It is AiU 
the only Court for real anions ; but 
real adtions are feldom brought. . It 
ilHI^ as it began, is confined to Civil, 
without the leaft participation of Cri- 
minal Jurifdiftion ; except What every 
Court muft have in the power of vin- 
dicating itfelf from any contempt of 
Suitors, or of corrcding the mifde- 
meanors of its own officers. 

The Court of Cbancerjf confidered 
as a Court of Law, was to hold Pleas 
only where the King was properly a 
party, or where the Plea touched the 
Office of Chancery. But its fovereign 
Jurifdidtion is as a Court of Equity. 
Its being no Court of RecQrd, its bind- 

T4 inst 
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ing the Pcrfon only, and not the Landt 
by its Decrees ; its pradice of tranf*- 
initting Records to be tried in Coutts 
of Law ; are all fo many fymptoms of 
its former original imbecility. 

The term Chancery^ is not peculiar 
to this Court; it is |ipplied, at thi$ 
day, to other Jurifdidjons.. Thus an 
Appeal is faid, in many Cafes, to lay 
before the King in Chancery ; not in 
the Court of Chancery, or a Court of 
Equity, but before delegates comt- 
miilioned by the King^ and appointed 
under the Great Seal for that particu- 
lar purpofe. Every Bi/hop, and every 
Cathedral, has likeurjfe its Chancellor. 
Nor is the terip Chancery confined tp 
this Kingdom any more than one Court 
in it. Every Kingdom in Europe hath 
its Chancellor: and tho' the Etyq^iology 
of the Term is not agreed, yet the na- 
ture of the office (as a Cjvil office) is, 

2 
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in part, the fame in all. It is com^ 
pionly applied to the firfl: officer of 
h^w and State, and feems to take its 
name from a power vefted peculiarly 
in him, delegated by the Crown, of 
?* Refcinding'* particular Afl:s. 
. And thus the Term Chancery j tho^ 
in a large fenfe very different from 
what we mean by it applied to one 
Court, yet, even in the largeft fenfe, 
denotes the original Jurifdidtion of the 
Court of Chancery; as a Court of 
Equity; viz. ** the power of mode-» 
f^ rating the Summum Jus/' 

For (tbo* I beg to be underftood, 
as {peaking on this fubjedt, too great 
for any private perfon, with the ut- 
moft diffidence) the progrefs of Equi-*- 
table Jurifdidtion feems to have been 
in this manner. It appears, at lead as 
far back as King Edgar ^ that the 
lyings of England exercifed a power 

of 
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of moderatiDg the Summum Jus, arifin|f 
£rcm the rigour of the Law. In Ed. L 
time and afterwards, this power was 
czercifed on eirprefs Petition to the 
King, and the ChanceUor ofually af- 
Med the King. «— Sometimes, in the 
ahience of the King, (very cooMdon for 
many ibcccAve Reigns, during their 
pofleffions of Dutchies and Fiefs in 
France, and the Crufades in Paleitine) 
thefe Petitions were referred to the 
ChanceUor alone ; till at length a Ja- 
rifdi^ioQ was regularly delegated to 
him. The J?///, it may be obferved, 
flill retains the form and language of a 
Petition. 

The firft Decree made by a Chan- 
cellor, is faid to have been in 1394, 
17 Rich. II. but no fettled Jurifdic* 
tion was formed, till in the reign of 
Hen. IV. about 1399* But in thofe 
days fprung Feoffments to Ufes, as ne« 
1 ccflary 
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celTary fruits of the troubles and fuf-* 
picions of the times, whereby the 
PofTefnon of the Eftate was diflinft, 
and divided from the Property ; then 
it was that the Jurifdi&ion of thia 
Court fo greatly increafed. And mat- 
ters of Confcience iUll iland on that 
ground. The common divifion of 
Frauds Accident ^ and Urujl^ will give 
a good general idea of the Jurifdidion^ 
and excellent Inftitution of this Court i 
being in cafes that involve fuch cir^ 
(:umftances, as bave^ or ought to have, 
a ilrong operation on the confcience 
find intention of the Parties in Tranf« 
actions ; and fit to be here confidered 
and enforced ; as Courts of Law have, 
in general, too weak and incompetent 
a cognizance of them, being tied up 
by flrid legal ideas and rules of Evi^ 
dence, which will fometimes fall wide 
of complete Juflice. Not but that 

Courts 
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Courts of Law do, in many cafes, 
coniider the intention of Parties; as 
in the general expofitton of Wills, in 
all caies of Contracts, and throughout 
in the large field of PraAice, where 
Courts of Law are invefled with a dif-* 
cretion that amounts to the moft li- 
beral Equity. And in thofe cafes,, the 
Rules of Law and of Equity, are in a 
great meafure the fame: perhaps I 
may add, that there is but this fingle 
rule in both, to do complete Juftice 
according to good Faith and the folid 
intention of the Parties, in their mu- 
tual Tranfa&ions, But the general 
ground of going into Equity^ (as di- 
ftinguiihed from Law) is: the want of 
Remedy at Law ; as you karo from the 
Form of every Suitor's Bill. 

I have, therefore, in this haAy ac-- 
count of the Sovereign Courts of JVeft^ 
^infier-'Haili I hope, in the main, 

proved 
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pfovcd the firft pofition I fat out with, 
that in every cafe one Court is better 
calculated to give a remedy than ano- 
ther: by which, however, I do not 
mean, that one Court of Law, or one 
Court of Equity, is in »ny refped: pre- 
ferable to another of the fame kind ;' 
but that the nature of the Cafe, will 
point out, whether the Remedy is 
more proper at Law or in Equity. 

§. 61/ And I am now led to the fe-i 
cond pofition, that no perfon can fue, or 
(as I would put it in the fnoft extenfivc 
light) no perfon can be fued in two 
different Courts for the fime thing. A 
Recovery in one Adlion at Law, will 
be for ever a Bar to a Recovery in 
another, brought for the fame fpecific 
caufc, in the fame or another Court; 
Nobody, at the fame time, (hall proceed 
on' the fame grounds, both at Law 
and in Equity: the Proceedings at 

Law 
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Law (hall be injoined, ot the Bill ia 
Equity ihall be difmiOTed. If the Lav/ 
of England is thus careful of carrying 
a Civil fatisfadtion too far, much more 
is it» in Criminal cafes, where Life or 
Liberty are concerned. I do not know 
any maxim more inviolably obicrved 
than this^ that nobodf is to be twice 
f unified for the fame cffence. Here 
the polition is much ftrongcr inforced 
than in cafe of Civil Adions* There 
you (hall not recover a Judgment twice 
for the fame cau(e of Action : here you 
ihall not fo much as charge a perfon 
again, after one Trial had. An Ac« 
quittal on an Indidment^ is as much 
a Bar to another Indidment for the 
fame Crime, as a Convidion. And 
new Trials^ which may bring a CiviL 
traniadion in review agfliii> and lub« 
jed the Party to pay Damages ia the 
fecond infiance, which he had efi^ped 
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in the firft ; or where a (econd Jury 
may aifefs double the fatisfadion givea 
by the firft ; thefe, I fay^ are unheard 
ot£ in Crioiinal proceedings : a Prifoncr 
who has once had a Verdi& palled oii 
him, can never have a fepond for the 
fame OiFencc. 

§• 62. I was aware, however, diat 
to common apprehenfions, fome in« 
Aances of daily practice might be fct 
up, as exceptions, at lead, to the ge- 
nerality of what I have advanced, if 
not pbjedions to overturn it ; I dtd» 
therefore, by the third pofition, guard 
it upon my entrance on this fubje^ % 
byobftrving, that where two Courts 
did entertain Jurifdidion at the fame 
time, or fuccefiively on the iame traa£« 
adion, it was with a very diflTereot 
view, and for very different purpo&s. 

The inftances of the firft kind may 
l)e put into two lights : i. Where the 

Proceedings 
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Proceedings are in the fame Caufe irt 
two Courts at the fame time. Or» 2; 
Where the Proceedings are in different 
Courts at the fame time, but of a very 
different nature^ 

The firft is where one Court retains 
the principal Jurifdidion of the Caufe> 
but wants the affiftancc of another, 
for a particular purpofe : as, where id 
a Caufe in Chancery, a queftion of 
Law is fent to the Judges, or an Iffue 
of Fad to a Jury ; or a Bill is filed in 
a Court of Equity for a Difcovery, in 
order to bring an Action at Law. 
. The fecond kind are more numerous 
And more apparently in the teeth of 
my Doctrine; the proceedings being 
in different Courts, at the fame inftant 
againft the fame Perfon, and ariiing 
from one fingle tranfadion. As, whese 
anv one is fued in the Ecclefiaftical 
Court and at Common Law 5 for tlie 

fame 
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fame caufe ; or in an Adion^ and at thd 
&me time profecuted by Indictment or 
Information; 

Now thcfe cafesi well confidtredi 
dre far front exceptions to the pofitioti 
laid down^ becaufe they are with a 
different defign. In the firft cafe» the 
Suit is profalute anima^ in the Eccle- 
£ailical Court ; and at Gommoii Law^ 
for a Civil SatisfaSlidn t>r Fine to thef 
King ; which furely are different ends 
of Proceedings In the other cafe^ 
a Civil fatisfadiion is as widely different 
from a Punifliment; But the Oifencef 
itfelf> in both thefe cafes, is in reality 
double i an offence againft thd Com- 
munityi as well as an Individual i pub* 
lie Decency or ptiblic Peace being vio- 
lated, at the fame time a private Injur/ 
is committed. If then there are twol 
Offences committed at the fame time^ 
Why fhould either go unpuniflicd ? 

Vol. IIL y Tbtf 
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The objedion then is grouii4]«{s rd 
itielf, but it iiQver obtaioed, in fad^ 
£> little as at prefent. A Penal A^lonr 
an4 a Ccnnmon Law Ii\forn\4tu>ai, will 
HQi be encouf^god to run on together :; 
Courts will fufpend a Judgmeot in 
this, till they ki>ow the K&At Qf that^ 
And where Qven a fiogk proiiicutioniy 
though in a Crin>inal Information^ in^ 
Tolves a qucftion of Civil right,, they 
will rather chufe to try the Right firft 
in a feigned liTuc, than go on directly 
in a Crinxinal way. P^crites- know$ 
\ (peak of ^very day's experience ; anck 
th^reforQ cite no Authorities^ 

You wiU, however,, be entirely fatis^ 

lied with the. (^ff s qijuqc^v^: concur* 

rent Jurii<|i<^ioQ > they bein^^ inftiiutcil 

to redreJfe *ny fuppofed grieyaoce of 

either Par ty^ who h»s Judgcnent. a^inft 

hiiin in a Coiirt below, tod ^plks tQc 

a higher Cwrt i% c<>c^e8^ the; Erfors^ 

whicb 
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^hich he fuggefts in their I'roceedings* 
This univetfal gradation of Appeals i 
(by which I comprehend^ in t large 
ienfe> every redrefs that can be had 
from one Court againft the determi* 
nation of another) I look upon to be 
one of the glorious charaderiftics of 
the Englifh Conflitation. The higheft 
Court alone excepted^ I do liot knovi^ 
^y one Court of Juftice intrufted 
with final Jurifdidton« Without thin 
tefervation> you might well complain 
of thofe fummary JurifdiSions^ which 
branch out the executive part of Go^ 
vernment into fuch innumerable chan^ 
nelsi aiul ferve the difpatch of Jufticd 
in that refpeft^ in any other might 
be its Oppreffion^ This redrefs froih 
one . Court to another^ may be con- 
fidered in two lights^ i. As to the 
power Superior Courts have over the 
Inferior, %. As to the manner in 

U 2 which 
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which Proceedings of the Highcf 
Courts themfelves are to be rcdrefled. 

1 • The firft have a Power, i . To 
forward Juftice in lower Courts,* hav- 
ing JurifdiiSion ; as by Mandamus to 
Ecclefiaftical Minifterial Officers -^ to 
Corporations — to Truftees of charity \ 
by Attachments to Sheriffs, and otberfe 
tiding as their own fervants, 2. Tt 
prevent excefs of Jurifdidlion — as pro^ 
hibitions to the Ecclefiaftical Cdurts --i- 
Writs of Certiorari, to remove Pro^- 
cecdings from lower Temporal Courts t 
and of this kind are Injunctions fronfi 
Courts of Equity. 3. To redrefs er- 
roneous Proceedings in inferior Courts, 
/where they have Jurifdidion. As by 
.Writs of falfc Judgment from Manor 
Courts; Writs of Tolt, and others 
of that kind; and in many inftances 
by Certiorari, or by Appeals from the 
lower Ecclefiaftical Courts to the 
, . , - * higher i 
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Ijighcr; from iht higher to the King 
in Chancery, who reviews their Pro- 
ceedings by his delegates, appointed 
under the great Seal ; from Courts of 
Admiralty^ and from the higheft City 
Court to other Delegates ; from every 
Plantation Court in the Britifh do* 
minion to the King in Council ; from 
the Court of King's-Bench in Ireland^ 
to the King'si-Bench in England ; from 
inferior Courts of Equity to the Court 
of Chancery ; from all charitable Trufts, 
where no Vifitor is appointed, to the 
Court of Chancery. 

The Cafe of College Fijitors^ whom, 
perhaps, you will remind me of, as 
ilanding alone without Appeal, at fird 
fight may feem an exception in a (ingle 
inftance, but at the fame time is founded 
on reafons that diflinguifh that Cafe 
from all others. All other Jurifdidlions 
lyhatcver, are derived from the Crown ;. 

U 3 an4 
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and the Crown, by the ConftitiitioOt 
has in all thefe left a neceflarj refervd 
to itfelf of the final Ei^ecatton ofjuf-f 
tice. Charitable Trufb are derived 
only from private Property: and the 
Proprietor, aAiog confident with the 
Laws of the kingdom, has as much 
right to model the diftribution of it 
to all futurity, and appoint thofe whon^ 
he will intruft with the care of it, as 
he has to make a Will and appoint his 
Executors. And it is from the omiffioQ 
only of the Founder's appointment, 
that thp Crown interferes as general 
Guardian in E^clefi^ical Foundations^ 
or on the defe(ft of Heirs to the Foun^ 
der in Lay Corporations. And if the 
Crown, in either Cafe, at all interferes, 
where a Vifitor is appointed^ it is only 
to fee whether he has Jurifdidlion i 
pcver to controul him when he aits 
within it, But the cafe of vifitors, 

which 
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vliicfa wkh TefpciS: to their dctermina-* 
•tion is finalt is however, not properly ^a 
exception to the general Law of the 
Land that eftabli(bes this right of ap*- 
peal. For the hearing befom the Vifi*- 
tor is it&lf m appeal from Come previ-^ 
oua detetttsination of the Oollege : and 
eVeft in thefe cafes of private Judica- 
ture, I tak^ it from clear principles o£ 
Law^ the ViEtor of a College without 
exprefs autbotity from the Statutes, can 
no more ptoceed or interfere in the 
iirft inftance^ tiian the King's Courts in 
all other Cafts that are Intrufted with 
the detbfimlti&tiot) on Appeal^ cafl pro^ 
lOeed in th< firft refort« 

2. The higher Courts themielyea 
aret likewi(e, in every Judgdieht or 
Decree they give^ liable to be con^ 
trouled by Writ of Error, or Appeal 
in Parliament. Their Pradtice alone 
is kft ihitxk abfoktQ id their own 

U ^ iiandsj 
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hands $ ivithout which they could notr 
proceed at all. 

There is fomethtng fb noble and 
elevated in this U^ great Jiage of Ap^ 
feaU that it may challenge any nation 
to come near it : a Court confifting of 
perfons who from their births their 
jeducation, their eftates, have the greateft 
opportunity of being well informed, 
and the leaft imaginable probability 
of being under any undue influence 
whatever ; who are aflifted by all the 
Judges^ whofe opinions upon any 
t^ueftion propofed^ (hey havp a right, 
to hear ; apd whofe number, with all 
fhefe advantages, exhibits (he nobleit 
Form of Judicature in tl^e world. 

Thus I have given you the beft vipw 
I am able, in fo fhort a tiipe, of thiq 
l^irgc plan of Jurifdidipn ; the exceW 
Jgnce of which, I muft repeat to, you. 
Is in th? great accura^ry, egfci 

&n4 
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|nd difpatch, with which Juftice is adt- 
miniftered.by thefe fubdivifions of Ju-f 
rifdidion ; and at the fame time in the 
fccurity of it, in leaving none of thefe 
Jurifdi<!!!lions abfolute and uncontroul- 
$ble ; in giving not only fome Appeal 
from every Court to another, but oftea 
in a beautiful gradation of Appeals be^ 
Core it reaches the lafl refort. 

§. 63. There, arc likewife, fomc 
other ps^rticulars in this general fketch 
of .the outline3. of Jurifdidlion, that 
ipuf): no; b^ overlooked ; becaufe they 
iibem to diflingui(h pur Legal Conflitu^ 
tion much to its advantage. By this I 
ipean to remind you of the occaJionaU 
as well as ftanding diftribution of Juf-- 
tice. The latter, I fear, I have been 
tpo full in ejcplai^ing ; much lefs need 
be faid of the other, by which \ 
mean principally the Inftitution of C/>- 
Cfiits : and yet this, I think, is what 
^iftinguiihes our Civil Adminiflratioii 

fronj 
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from that of all other Countries. All 
States^ antient and modern, feem to 
have regulated the diftant parts of their 
Dominions, by certain refiding Magif* 
trates, whofe Jurifdiftion is fixed with« 
in particular diftrids : of which kind 
are the Governors of ProvinceSi in an- 
tient timesj and of Plantations in our 
own and other modern European States. 
Thefe, it is true, in HI ages, have 
been under the controul of the fu- 
perior Power of the State that ap« 
pointed them : and yet, Hiftory^ as 
well ai Experience^ informs as, the 
AdminiftratioQ of Jufticfl has not flow« 
ed fo fmooth and uninterrupted, from 
that very circumfbnce of fuch Magi>« 
Arates being fixed without Any kind 
of Rotation) aad particularly from 
their being placed at a great diflance 
from the Center^ If thofe who pre- 
fide, are liable to influence in fuch 
«rcumfljinccs i the derivative powers 

und^r 
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under thtm^ itiuft be (6$ for the fame 
^nd much ftronger reafons. It is hence^ 
J conceive, the Romans, to meet with 
one inconvenience, and check one fpe« 
cies of corruption^ prohibited a Judge 
to fit in a Province vehere he was born^ 
That Policy has, perhaps, not been fo 
i^ell copied in our own Syftem, by ^ 
limilar prohibition of a Judge upon the 
Circuit, from fitting in a County where 
he was born or inhabits* If there 
were any grounds for the prohibition 
in our Syftem^ it Should have been ex^ 
tended. The mere accidence of birth, 
or the ftronger biafs fuppofed to arife 
from bare habitation, would apply 
with tenfold weight againft an Owner 
of a large eftate, whether he refided 
or not. That cafe is omitted by the 
provifionj and yet, if a man wa$ 
}ikely to favour his neighbours, he 
would be much more likely to be partial 
ig his Tenants, Nay, if in Civil cafes/ 

wherg 
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where alone the incapacity arifes^ fiich: 
attachments were likely to produce 
Corruption ; much more, it m^y be 
thought, would it be in cafes of Blood. 
This exception was accordingly^ from, 
its own principle* originally extended as 
well as copied ; but this large prohibit** 
^on* aided with a penalty by the Statute 
of Rich. IL both on Juftices of Gaol 
Delivery and of Affize, was, on account 
of its general inconvenience^ diredly 
repealed, as to the Judge of the Crowa 
Side, by an A& of the late King; 
though in the Ad of Hen, VIII. con- 
firming the Stat, pf Rich. II. as to the 
prohibition of the Nifi-prius Judge, and 
omitting it as to the Judge of the Crowa 
Side ; it might feem to have been virtu- 
ally repealed before. But it muft be 
owned, limited as the incapacity dill is, 
its inconvenience is daily felt. Its Po- 
licy, in our Syftem of Adminiftration,^ 
ipdependeat of its inconvenience, may 
^ very 
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ivcry rcafonably be queftioned. For a 
Judge, in the Roman Law, (as in 
moft Countries now) decided both on 
Law and Fadt :. our own, on the con^ 
trary, have not only the (ingle pro-*- 
vince of deciding the Law ; but their 
opinion, in point of Law, can never, 
(we have feen) be fo final and conclu>^ 
iive as not to be liable to be reviewed 
in fome courfe of Appeal, Their in- 
dependency, in point of fixed falary, 
and their places now fixed for life, 
are reafons that give an additional fe**- 
curity for freedom in their Judgments. 
Their Rotation too, in this occafional 
adminiftration of Juftice, is fomething 
which diftinguifhes our legal Conftitu* 
tion from that of all others ; as much 
as the occafional adminiftration itfelf« 
The Common Law (whether to fecure 
the integrity of the Office to the Pub- 
lic, or to prevent the burthen of it td 
Individuals) has always approved of an 
- * annual 
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annual or temporary, rather than t 
fixed delegation of Power. Of which 
kind are the Sheriffs, and all the fub-* 
ordinate Peace officers* Need I add^ 
the Law had, formerly, as little idea 
of a Member of Parliament being fixed 
for mere than a year, as it now has of 
a Pari(h Officer i And tbo' the judicial 
cbarader (as it is proper it fhould be) 
is fixed ; yet, in this Form of Juftice, 
the Public have the benefit of Rota* 
tioo, if there is any« Bot this is a 
trifling circumftanCe, in comparison of 
the great advantages that redoand to 
the Public from the excrcife of this 
courfe of Juftice. 

It may be difficult to fay, how an- 
ticnt this Inftitution of Circnits is: 
and rather than go too far back into So 
obfcure a fubje(3:, I would enlarge a 
little upon its excellence^ And its 
eKocllcnce principally coofifts io^ that 
exa(^ and nice diftribution of Juftice^ 

that 



DIALOGUE m. 30 J 

that every body may be faid to have it 
^X his own door. It may be compared 
to that antient method of cultivation^ 
which coniifts in watering an extenfivQ 
range of meadows, by dividing a largQ 
ftream into ib many fmall rills; each 
of which communicates a verdure and 
fertility to the parts through which i| 
runs, that could in vain have been exr 
pe£led had the whole flowed coiledtively 
in one channel. The Inftitution, per- 
haps, will gather reputation, if we look 
back for Ibmie ages, between its firfl: tik^ 
and the prefent, Inftead of the Parties,^ 
with their WitneiTes, and thejurorsi* 
being obliged to travel all over tho 
Kingdom to the King's Courts^ which 
at that time of day were moveable > 
the King's Court, by the Inflitution 
of Ciircuits, is for a time (as it were) 
fixed in each County^ And confider 
only, when roads were almoft impaifa*^ 
ble> and £0 little accommodation for 

^ travelling. 
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travelling, (as we may eafily judgi, by 
looking only a century back) how* 
hard it would have been for every Sui-« 
tor, to the expence of litigation, to 
have added this of travelling ? 

For a long time, however, only* 
real anions were tried upon Circuits i 
the Statute of Weftminfter extended 
the Jurifdidion of Juftices of Aifize, ta 
tranfitory adlions, where neither in 
point of value, nor length of time, 
the Examination before tbetn wa9 
thought too greatw And now this ex-* 
cellent provifion is, as it long has been/ 
extended to every trial of fa6t that 
muft be decided by a Jury. 

But befides the difpatch ofjuftice/. 
which Circuits are principally calcu-^ 
lated to promote^ they arc the means? 
of diffitjing Property as well as de-f 
ciding it. The furpriiin-g coricotfrfe 
brought on this occafion, from alf 
parts of a County to the affize town^- 

^.- which 
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Which is generally chofcn as near as 
tan be to the center, greatly contri- 
butes to the opulence of thofe places^ 
by promoting Inland Trade. So that 
this kind of circulation, fo quick for 
a time, may. be faid to produce a. kind 
of political health to the County for the 
whole year. Then confider, in a nobler 
view, the luftre thefe meetings acquire 
from the prefcnce of fome of the prin- 
cipal pcrfons in the kingdom^ many 
of whom, after having fervcd their 
Country in the higheil ftations in the 
Metropolis, now come to do it ferviee at 
home. Add to all this, the gaiety that 
commonly accompanies thefe folemni- 
ties. Let your recolledlion only rekin- 
dle your fancy ; then you will pidturc 
to yourfelf, in fuch a concourfc, the 
lively images of Milton. 

The bufy hum of men j 



While throngs of Knights and Barons bold, 
Ih weeds of Peace high triumphs hold. . 

Vol. III. X With 
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With ftore of Ladies^ whofe bright tj9§ 
Rain influence » 

Yoa will allow this is a pkafing pic 
litre of theie Ailemblies i and not an«« 
like the generality^ tho' the colouring 
fliay be too high for fome. 

§. 64. From this view then, it ap« 
pears, that the Pablic, almoft in every 
fiiape^ is the better for this e^ccelknt 
loilittttion. And, becaufe I am going 
ft> fay a few woras oti the analogy 
many of the parts of our Adminiftra<« 
tion bear to the whole; the fubjed 
we are now upon, points out one re« 
tnarkable iimilarity between the E(^^ 
clefiafiical znA Civil Polity of this Coun-» 
try. The Vifitations of the Clergy 
by the Bifhops in their rcfpcftive Dio* 
cefes^ bearing no inconfiderable refem^ 
blance to the Inflitution of Circuits } 
as their Convocation, compofed of the 
King as their head, an upper houfe of 

Spiri- 
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SpiH(ual Loi-d^i; ^nd a lo^ef of the 
Comtnonsi does to the Parlktmentv S<y 
true is it^ as Sir H. Spelman ha$ fome'- 
^yhcrc obfcrved of. our Goternmcnti 
^' that each iide Of the Arch defeeadeth 
»f alike." 

The arraldgy^ howcrfif^ that fubfifts 
between the parts of Givil GoVera^ 
rftcati compared with the vrhok> is 
mtidi more femafkable than that be^ 
twceti the Ecelefiafticai and Civil 
Powers. Not to be tedious^ I (haU 
inftance thi« o&Iy in two particulars 1 
our Ghfl Gorptnutimsf and our G^imie^ 
abroad. 

- Cofpohitions may be faid (like the 
JConftitution of which ihey ard a parti 
and the Government to Which they 
4re fubordiiiate) to contain a Monar* 
ohical, AriftotratlcaU and Popular 
Power ; the h&^fou Aldermen^ and 
Commonalty^ or wbatsver other tevms 
-...:■ . X 2 diftior 



338 E U K O M 1/ S. 

diftingttifti the perfon prefidtng^ from 
thofe over whom he prefides in a Cor- 
poration^ with their gradations of 
Power^ refemfbling the King, Lords, 
and Commons in the Conftitution. 

And in our Colonies in general, the 
Governor, his Council, and the AfTem- 
bly, have the fame analogy and re- 
femblance. Both Corporations and 
Colonies conform likewife to their 
great archetype in this ; that they are 
both governed by fon^ kind of. Char- 
ters or written Laws, the conftruAion 
of which is derived from eflablifhed 
ufage or Common Law. 

The Origin of Government, how- 
ever, in both thefe, differs from that, 
tho' the Form, as to the delegation 
and diftribution of Power, fubftantially 
agrees; the fupreme Magiflrate, as 
well as the other internal parts of the 
Community, being elective both in 

Corpora- 
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Corporations and occafionally appointed 
in our Colonies 5 though hereditary in 
the Conftitution : the Conftitution^ I 
need not add^ gains greatly, indeed^ 
by the comparifon/ The rcfemblancc 
J have ventured to point out in both, 
muft be underftood to be, in general 
only, not abfolute and univerfal. For 
on the one hand, in many Corporations, 
the diftribution of power is anomalous; 
and, on the other hand, our Colonies, 
taken all together, may be faid, in 
their turn, to exhibit every form of 
Government. The divifions of them 
into Regal, Proprietary, and Charter 
Governments, correfponding, in efFeft, 
to thofe of a limited or abfolute Mo>* 
narchy, and a Republic, But as what 
has been faid applies principally to the 
Regal Government, of which the 
greateft number confifts, fo far the 
conformity does obtain. And as far a$ 

X 3 it 
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it does* they arc beautiful inAanctc of 
political ftru£ture ; iimple, uniform an4 
hfu-moDious : like thofe feyeral Planels 
10 our Syfteaii each perforiping moti? 
ens in it^ own orbits while, at the 
fymp ti(ne« in its revolution ronnd the 
Sun> it is admirably fubfervient to 
the intereft of the whole. And pyr 
Colonies, one would hope, muft he 
convinccd^i (as experience in the end 
will certainly teach then)) that they 
give up their happinefs whenever th9y 
quit their d^p^pdencej apd lik« th? 
{^lapeta, muft at once lofi; their Ught » 
heat, and i^iftivity^ whf i) their qptoti^^s 
ceaft to be at all regulated by «h# Cen- 
ter of their Syftem. Th^ WQrcl^ mtbfr 
country^ is itfelf forcible oq^igh to ^%^ 
plain the relation, . apd the dvity th^^t 
mutually refults fropa the relgtioq. The 
firft fettl<^S| and confequqntly their dip- 
f^^dant^, arc 4ei:j|Y§4 ffipqi the fewe 

cpmrnon 
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comtnpn itnccftors ? the term thcfel^re 
linplies on the one hand, Tome znil9$y 
to the Aibordination and obedieno^ of ft 
child, and at the fame time it as 6vi^ 
dentiy implies en the other the tea«- 
dernefs and afFe<Sion due froni t Put- 
rent. 

§» 6^. Perhaps it would be aq 
cmiflion in this draught of Juriiiciie^F 
tion, if I did not mention the iater«> 
courfe between our own and other na^ 
tionsy for the mutual eipectttion of JixC^ 
tice. As Commerce has ib varioufly 
conneded the interefl of mankind widi 
each other, however Separated by dif- 
tance of place, or political diftiid^ 
any Nation^ our own in particular, 
confidering the extent of its negod* 
ations, would be much wanting in i(s 
adminift ration of Government, if it 
made no provifion to protect the Rights^ 
mi r^refs the Injuries of foreigners. 

X 4 Every 
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Every Government, I take it, has ^ 
Right for its own Prefervation, to 
prefcribe, by fettled Laws, how far it 
^ill admit the intermixture of Forr 
reigners ; and what Civil Rights it will 
inveft them with. On the contrary, 
every Government, for the fame rear 
fon, has a right to prefcribe. How far 
it will permit the abfence of its own 
Members, in Foreign parts ; under 
what Reftridions ; and to puniih thofe 
Members who defert its Service, at 
the time their own Country (lands in 
need of it. 

As to the firft, thp Law of England 
. is fufficiently favourable to Aliens for 
the purpofe of a qiercan^jle refidence. 
Jt endows tjiem with the full right to 
perfonal Property j and protpA^ them 
in the enjoyment and difpofal of it, 
as much as it does its own Subjeds. 
Prot^dlion 4pd Allegiance, are in ^U 

cafes 
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cafes reciprocal : and therefoFe, tHofe 
who for certain purpofes acquire a Pro* 
tedion for their perfons and their 
^fFeds, muft, in certain refpedts, have a 
locals limited^ and partial allegiance to 
the State where they refide : tho' their 
natural Allegiance to their own Coun^ 
try remains for ever firm and indelir- 
ble : natural Allegiance^ and the De« 
fence of our Country, being (the fame 
MfFu/fy has faid of Sclf-Defence) non 
Jcriptafed nata hex : quam non didici-- 
musj accepimus legimus\ verum ex Na^ 
turd ipfd arripuimuSf baufimusj exprejr-' 
mus. As far then as the purpofes of 
Refidence require. Aliens are confidered 
as fubjedts, and alike refponiible for 
their eonduft. They can not be con- 
iidered as Subjects, to acquire or dep- 
rive to others permanent real property, 
or to fill places of truft : becaufe this 
f:equire« a: f^ridler Allegiance and clofer 

tie« 
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ties to this Country, than they can 
obferye, cither for the purpofe of their 
Refidence, or confident with their na*- 
tive Allegiance elfewhere. It is plea-* 
fant to Qbferve, how the Law of Eng- 
land breathed this liberal fpirit to Fo«- 
reigners, even while Trade was little 
more than in its Infancy. There is 
fio occafion to cite a paflage in Magna 
Chartdf to which I allude. 

§• 66. It is full as neceflary for the 
pre&rvatlon of any Society, that it 
fluwld have a power to regulate the 
ahibi^ee of its own Members. Few 
inftancest indeed, occur, which make 
it necei&ry for thifi power to be put in 
execution ; but it would he bad Poll* 
tics, as well as bad Logic, to argue 
from the want of exercife, to the want 
of exiftence of fwch a Power. 

Any perfoB may, if he plcafes, quit 

his native Cwntry for ever : but then 

3 he 
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ke muil give up bis Rights, ^ thd 
lijne h<5 witWfWfi his 6iibJ4ftip«J, 

^auif?* tf <h? Society flipviW hsaye 
<)ccai)oo fpr hip iferviw, (of which tlje 
Society itfetf is the judge) it will Mt 
be at hi« optipn ta choQ^ whether he 
will aiJift it or iwot i to continue »bro«i4, 
mi it the ikma time to e^^pe^^, th»t 
thoie at hoaae (hoi»ld exert themfelves 
in prefervntion of Im Righta. 

If he« upon notice, refiiib« bis 
^ijftanoe* the Society mtty pKmih his 
(Jifobedience, by conB£:ating hia Pro- 
perl^. And what the Society may do to 
Pifogpt hi^ attendance in aecei&ry cafes 
of Defence J it may <l0t on ftrong^r 
reafbn«, to enforce a member to ap^r 
pear who abfconds from Jufticcj or 
|t may imply his gujlt from his flight,, 
and &ize his efftO-s to make reftittt- 
tion to the 6tatie for bis crimitiial 
pondiuSt. 

Thi» 
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This power over its own Members, 
I take to be inherent in all Societies. 
The Law of England^ we (hall fee, 
applies this dodrine as to its own Sub* 
jedts. It is on this ground that the Con* 
ftitution enables the King to reftrain 
his SubjedSy in certacin cafes^ by Writ, 
from departing the Kingdom ; to out* 
law, or deprive of all Civil Rights, 
thofe who fly from Juftice; and to 
prohibit, under neceffary Reilridtions 
and Penalties, thofe who, induced by 
imaginary profpecSs of gain, can fo 
far forget their own Country, as to 
enter into Foreign fervice, and e?* 
port, as far as their abilities reach, the 
Arts and Manufaflures of this Country 
to rival nations. 

Thus, Philander^ tho* your Country 
did not flop you from your travels, 
you fee it might have done it, upon 
immediate occafion of your fervice : 

3 yo"^ 
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you, I am fufc, will repay your Coun* 
try for this Indulgence, by the greater 
fcrvice your experience in Foreign parts, 
joined to the knowledge you will ac- 
quire of affairs at Home, will enable 
you to perform, 

§. t'j. It yet remains behind !o 
coniider, whether the Laws as well as 
the Subjedls of other Countries, do 
at all fall under the confideration of 
our Courts, 

In many cafes, where queftions arifc 
between Foreigners and our own Peo- 
ple, the Courts here will take cogni- 
zance of the Laws of other Countries, 
properly attefted. And I do not fup- 
pofe, efpecially where Foreign Laws 
were the grounds of the Contracts, 
that this was ever refu fed. But it well 
admits- of a doubt, if Englifli fubjeds, 
refiding in Foreign countries, do make 
Contrails abroad, which being contrary 

to 
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to die pofitive Law of this Realctti 
could be aided by no Court of Jaftice> 
if made here^ whether our Courts will 
give them any fandtioui merely becaufe 
the contrail was not contrary to the 
Law of that place abroad, where the 
Parties refided at the time of making 
it. It was, indeed^ made a quefUon^ 
in a ftill more unfavourable lighti 
whether a contract made abroad^ con-^ 
trary, both to our own Law^ and the 
Law of the Country where it was 
made^ could be aided by our Courts 
of Juftice? The cafe, in which this 
point arofe, was determined upon far 
other grounds : the point itfelf, I be* 
lieve, was never determined^ 

For the fame reafon^ founded on the 
ttoble ends of JuiHce, that our Courts 
will fopport Foreign contrails^ will 
they give credit to the Proceedings of 




DIALOOUfe m. ^r^ 

j^oreigfti Courts^ ptopetly attefted^ and 
haViog compleat Jurifclitftibn. 

Indced> Juftice could never be done 
in any one Counti^y, unlefs there was 
that univerfal good correfpond^nce of 
one Country with another^ in fupporc 
of it. 

And the reafons that may be urged 
fot aiding Juftice in Civil Cafes, hold 
infinitely flronger when applied to 
CriminaL The interefte of Society 
itfelf, in general, are fo deeply involved 
in tliis refpedt, that it can never ht 
the real tntereft of one Country to 
nourish an impious Criminal in its 
bofom, who flies there for refuge 
againft the Juftice of hi» .own« And X 
fcafce underftand Lord Coke's dodirine 
on this point,---" That Foreign king** 
*' dom&j even in league with one 
'' another, are San^uaries for afiy fab<^ 
" jl^^s flying frona one ao^tbef^" How 
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has he fiipported it ? He faySi *^ it il 
** holden, and fo it hath been refolved i* 
but he neither tells us wAen, nof 
wJbire it was refolved. His examples 
from Hiftoryj are far from proving the 
point. The firft, from Q^Eliz. time^ 
ihews good political reafons, why her 
demands were not complied with ; be<- 
cauie (he had before done what {h& 
complained of. That from Hen. VIIL 
does not feem to prove any thing : and 
that about Pool the Earl of SujSblk^ 
being delivered by the Court of Spain^ 
proves (if any thing) the point I am 
contending for, and confequently is in 
the teeth of Lord Coke's own afTertion. 
Poffibly there may be inftances^ from 
Hiftory^ in fupport of his affertiony. 
in later times^ even when the Law of 
Nations and Government was better 
underftood, or more ftridtly canvaffcd. 
Bi(hop Burnet^ I remember^ rehtels 

his 
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his own caie^ which iSf in point of' 
Fadi agreeable to Lord Coke's afliir-* 
tion. 

But the aifertioii itfelf, feems dlre<ai/ 
againft the Law of Nations 3 by which 
Societies are £0 far from having % 
power of injuring each other^ that 
they otight> as Indiridudls ought in a 
ftate of nature^ to give all nautuai 
affiilance and protediod^ eonfiftent 
with their own prefer vation 4 

But Hidoryi tfao' it will not mak« 
the Law in this refpe^tj is too apt to 
encourage the practice by recording t!te 
p2ifks : and thefe imaginary interefts 
of nations^ often difguifed tinder the 
fpecioiis name cf Reafons of State^ are 
too apt to prevail againft the real In^ 
tereftsj ever founded on folid Jaftice<< 
' Nor have the methods taken to 
guard againft abufes of this kind^ al« 
ways been more defenfible than the 

VoL^IIL Y abufo 
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abufe itfelf. One way has been to feize 
the party privately, and convey hini to 
his own Country. Another, to pre- 
vent protections of Foreign States, in 
amity, by exprefs claufes in a Treaty. 
I fhall only obferve, upon thefe two 
Methods, that the latter, tho' the only 
juft one, is a prudent rather than a ne- 
cefTary precaution : as fuch a claufe in 
a Treaty, only operates as a recognition, 
not a creation of Right. . For if, from 
the very nature of Society, Subjefts 
are anfwerable to their own nation for 
their criminal condudl ; by the Law of 
nations, they may be juftly demanded 
of Foreign States to which they fly : 
and the refufal of delivering them up, 
is a juft caufe of War. 

But on the other hand, if a Crimi- 
nal flies from his own to another State, 
for refuge; his own can not feize him 
there by violence. The cafe, ia this 

refpcft. 
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fefpci(3:> is much the fame as (though 
ftronger than) that of purfuing an 
enemy's {hip under the proteftion of a 
neutral Port* I^n both cafes you are firft 
to apply to the Juftice of the Country ^ 
if that is refufed, you may refort to 
war at your option. 

Thus it is that all nations are bound 
to aflift each other in promoting the 
ends of Juftice: they have their re- 
ward in doing fo, by carrying on, at 
the fame time, the end of their own 
prefervation. Our Conftitution has 
made fufBcient provifion for doing it 1 
and can not be complained of on this 
account. 

§. 68. Thus have I run over all that 
occurs to me upon this fubjedl of the 
'Englijh Conjiitution. I am thoroughly 
perfuaded of the imperfedion of this 
fketch, by way of doing Juftice to the 
fubjedt ; yet, I am inclined to think, 

Y 2 wouglj 
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enough has heen faid in the courfe of 
our converiktionf to excufe me from 
ihc impntttion of aoy intemperance 
in fuch frequent encomiums on its ex- 
cellence. Tho* fired with fuch a tbeme^ 
had I fallen into excefs^ I would owtt 
it with pleafure^ as Tulfy did in fpeak^ 
ing of PlafOp admiratmte fuadam com^ 
motus fapim fortaffe laudo quam necejc 

I hope it has all along been im« 
derftood, (for I have taken it for 
granted) that the cflential frame and 
ibxidure of the Conftitutioa is % 
thing independent of the actual tx^ 
ercife of Government. As difierent 
as the execution of a Law from the 
Law itfelf: or the condiift of any 
particular men from the abftra£t na*» 
ture of Morality.. Nobody would 
judge of the excellence of any rule^ 
from the accidental obftrvance or ne- 
4 Sl<^4 
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g\e& of iU It is Aifficient that the 
Cooftitution» m its own nature^ is beft 
adapted 61 promiote the happineis of 
8ockty I that its freedom and reftrainta 
are Co adourably poized^ that as Jittlc 
as pofIible» of natural Liberty^ is givea 
up j at the (kmt time that tho good of 
Society i«, as much as pofilble^ Secured. 
But tho' the adual es^ercife of Go^ 
vernment is» at all times^ quite another 
confideratioa £roia that o£ the original 
frame of it ; yet» the excellence of our 
own form of Government, is remark^ 
gble evea here : that in caies where the 
AdmiaiilratioQ has actually overilrained 
the Coaftitution, there is fomething in 
the temper and fpint of the People ib 
admirably fuited to the Cmiflitution i 
that the remedies have commonly £oU 
lowed the diftemper : and the Confli«- 
tutioQi in the end^ has been rcftored, 
>lho' not ia eveiy caib without violent 

T 3 con- 
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convulfions. But, however, a torrent 
has of a fudden fwelled the flream, 
and threatened to overflow the Coun- 
try; It has, at length, funk within its 
proper channel, and run fmoothly on 
in its courfe. 

§. 69. I fhall not fcruple to add, 
that in this growth (as it were) of the 
Conftitution to maturity, through fo 
many ages, time has furnished it with 
many real and folid acquifitions. This 
would be fully evident by confidering 
the gradual improvements in each fuc- 
ccfiive reign. A fubjeft fo copious is 
entirely out of our prefent reach; it 
would bcfides require a mafterly hand 
to make it interefting without being 
tedious. Lord Hale (as far as his fub- 
jedl would permit him) has fhewed 
the way, in one particular track ; and 
I do not defpair of its being one day 
executed on a more extended plan. 

7 B^^ 
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But, tlie moil general recollcdtion, 
without any regard to dates or preci- 
fion, will fervc to remind us of the 
comparatively greater happinefs we 
enjoy under this Conftitution, than 
what our early Anceftors did. Free-, 
dom was always of its very eflcnce ; 
but its freedom has been improved. 
Nay, even many political .ftorms them- 
felves, befides recommending the fuc-. 
ceeding calm, have been followed with 
a much greater ferenity, than ever pre- 
ceded them . 

Think ever fo little of the miferies 
formerly occafioned by the unfettled 
fucccffion of the Crown ; the ftrug- 
gles between the Crown, and the 
Church ; the Pope fiding with either, 
as either had ppwer to difpute or de- 
fend his ufurpations. In the mean 
time, what was the political degrada-^ 
tion of the Kingdom in thofe days, 

y 4 when 
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vhen it was alternately fiibjeft ta Dif^ 
fenfothns or Inter4i&s from the See of 
llome ? Think how thefe conftantljr 
traded to ripen feeds oS RebeUion^ 
when affifted by the escelQve power 
of the Barons^ and the frequent ab-> 
fence of the King in Foreign dpmi» 
nk>ns ; at a time too, when every great 
Baron had his Cadle, which, accord-* 
ing to his own caprice, he would con^ 
¥ert into a Garrifon, either for or 
againft the Crown } Think too of th9 
provifions made for the fecurtty of our 
jm^perty and perfons in M^gna Charta^ 
the Habe^^ Corpus A£t, and the Bill 
of Rights s of the abolition of the Fore^ 
l^iws, and of the rig6o|'s of the Feu*^ 
dal Syftem^ For tho' this Sy(tem in 
its original was undoubtedly foiiaded 
Oft the beft principles of Iniinan natorei^ 
ihflfe qSgemrvfity and gratptwk ; yet,^ 
p^r|t^?4 throvigh <41 iti confequences^ 

timo 
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tioie ha8 fofficiently fhewed u$, that 
it i^ no means fuited the genius of a 
free and coounercial Country, 

Think too» when with fuch pain« 
the purity of Religion was reftored by 
the Reformation f of the care that haa 
been iince taken to prefervc the iiability 
and freedom of it> by the Teji and To^ 
kratim K&z : that on the one hand^ 
an Indulgence might be given to the 
fcrupks of men in points of worfhip^ 
that do not interfere with the fubordi-^ 
nation of Government : on the other^ 
that as far as the exercife of Govern-* 
ment is concerned, the profe0k>n of the 
eftabliihed ]R.eh'gion ihould be the ne«* 
cdOfary terms of an adouffion to a fhar<i 
of the Government* 

Think too^ of the much greater im^ 
partiality in the nukuner of adminifter^ 
ing Juftice at this time than formerly i 

and the additional advantage* to th$ 

Publie, ' 
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Public, from the feat on the Bench being 
fixed for life. Think of the pains that 
have been taken to preferve a diiinte^ 
refted choice of Members of Parlia- 
ment, and their free conduft in it. That 
thefe provifions, in the firft cafe, have at 
times been wanting in their efFedt, is to 
be attributed, perhaps, more to a relax- 
ed execution of Laws, than a defedt in 
the frame of them. That might be the 
cafe of any future provifions of this 
kind. Think too of the free manner 
of pafling Laws ; the Crown and Par- 
liament both open to Petition; the 
free courfe of Laws when paffed ; no 
Non objiantesj or Difpenfations ; no 
Money levied on the Public but by 
Law ; no exadlions under the fpecious 
titles of Loans and Benevolences ; no 
Oppreffion of the Subjed by Purvey- 
ances, and other arbitrary preteniions 
ef Prerogative, 

I might 
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I might add, the further fecurity, 
we have for the internal tranquility of 
our Country, by all parts of the Ifland, 
and of the Dominions of the Crown, 
being brought under a more regular 
fubordination, by the Settlement of 
Ireland and Wales, and the Unioa 
with Scotland, Much might be faid 
too, on the great improvements in the 
face of this Country, by the eftabliflti- 
ing of. Pofts, and opening univerfal 
channels of communication, by the 
making of Roads and navigable Canals: 
and of the infinite refources Trade has 
acquired from the connecSion with the 
Colonies,— But thefe are endlefs topics ; 
and had I not already given the fullefl: 
cxercife of your patience, the time of 
day would releafe us from fuch a wide 
jangc of difputation, 

§• JO. I (hall haften, therefore, to a 
coxiclufiop ; and after all w^e have faid^ 

does 
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does it (eem too much to aflert, that^ 
every thing fairly confidered, the £iig*<> 
lifli Conftitution may ftand the moft 
rigid tefts of Hiftory and Ea:pericncey 
to have its excellence jaftly weighed i 
and that it may be compared with 
thofe of any Age or Country i -^ That 
it wants few of thofe improvements^ 
which the boafted plana of ptrie& 
Commonwealths, thofe idle dreams of 

* 

mere fpeculative PditicianSi have ob-» 
traded on the world; often without 
knowing the real nature and genios of 
their own ? — ^And that it is noi affe<fted 
(if the whole is taken togedber) by 
thofe little ftrokes of Satire in the ce* 
lebrated draughts of ^sincy, in the Ut^^ 
fia^ Atalantis^ or Hwni^m Land ? 

And as far as it is in the power of 
good Laws, in aid of the ConftitutioiH 
to make good Snbjeds^ we arc happy 
i^>ore all others^ And yct| when I 

faj 
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iky thisy I do mod: heartily join ia 
the wifhy that our Body of Statute 
Laws were to be thoroughly and ma-> 
turely reviewed. Their perpetual in- 
creafe even on the fame flibjedsj i$ an 
additional argument, that Lord Bacoa 
who recommended it even in his days 
comparatively wanted : and in time of 
profound Peace, it would perhaps be as 
great a Service, and public Bleffing, as 
the Parliament could bellow on the Na-* 
tion i But as to the bulk of our Laws» 
confidered merely in itielf, I own, I 
do not fee it in the light fome afFedi: 
to place it in. It has, indeed^ been 
well observed by Tacitus, corruptiffima 
ReJ^tMicaf plurima leges. But I would 
eonfider the multiplicity of our Laws 
in a more amiable light ; not {6 much 
as the CQnfequence of Corruption, as 
isi a jealous regard to Liberty. Our 

Cooilitation, by particularly defining 

every 
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every thing by Law, leaves us free irt 
every cafe where the Law does not 
oblige : and, therefore, the Law, to 
reach all cafes, and not be arbitrary 
by conflru£(ion, mufl:, in its nature, be 
voluminous. 

But a number of Laws, if they are 
Evidence of Corruption^ are made, at 
the fame time, to check its progrefs, 
and to fecure us from its effects.. I 
know, in confirmation of Tacitus, it 
is a fettled obfervation, (Ariftotle made 
it of Greece^ Salluft afterwards did of 
Rome^ and the Fadt ftill is fo in America) 
that Infant States are governed by 
Manners rather than Laws. But this 
will fcarce ever be the cafe of Societies 
in a more advanced age. The truth 
is, the very temptation to Crimes, 
fcarce exifts in the infancy of Society. 
The weeds grow up with the 'fruit : 
the more modes of property increafe, 

will 
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will, likewife the modes of violating 
property gain ground. Not but that 
public Manners muft always, in a great 
meafure, correfpond with Laws '^ or 
Vice will, with eafe, be too ftrong 
for their Chains. The very riches of a 
State do, in their own confequence, 
introduce Vice ; which is one reafon, 
wc arc told, why many antient States 
were averfe to Commerce : becaufe 
Commerce, by importing Foreign lux- 
uries, tends to fet the Manners of the 
People in Oppqfition to the Laws, and 
by degrees produces a fpirit of Licen- 
tioufnefs that is above them. 

But the inference againft the riches 
of a Kingdom, or the toleration of 
Commerce, becaufe it may multiply 
Vice, is as idle, as contending that 
Vice itfelf fhould be tolerated in So- 
ciety, *becaufe private Vices arc, in 

many 
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many fhapes* prodadive of putdic 
Riches : Trhkrh is a maxim fo deftitate 
of folid refledbn, that it has not pro* 
bability enough for a Fabk. In both 
cafes, the remedy is apparently to be 
bad from other quarters* Public riches 
may be promoted without the affiibmce 
of Vice I and Vice, tho' it may be in- 
troduced by Commerce, may be re^^^ 
ftrained by other means than the re« 
ftraint of Commerce itjfelf. 

%. ji. I know of no way more ef<* 
fedual to reilrain it, than by good 
education of Children, and good ex- 
amples of Parents* Without the latter, 
the beft impreilions acquired from the 
former may be (oon effaced : where it 
prevails, its influence will extend to 
the utmoft verge of domeftic authority* 
And can it be doubted, wh^her that 
iubocdination an4 rejjularity that grace 

a Fa- 
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a Faitiify at* ttittft likely to %e fcf vice* 
aWc to a State ? Let every cmc, there* 
fdre^ in hi^ own tkHifci hsivt a kmd df 
Perj^M ScbooT^y^ice. Let the fba«- 

<iatioM tie I^iid early for makmg a gMi 
Man^ and a ^&d Cbtj/Han-i which w91^' 
in due time^ form the moft perfe<2 
charader in this world, (as compre* 
hending thofe two, or rather giving 
full fcope to the latter, by ealarging 
the fphere of Virtue to its utmoft) ia 
compleating that of a good Citizen. 
Then the Laws w4R hit^e the ht&. ef^ 
fe^t^ that can even be wi(hed for m, 
theory, that of being a Rule in all cajes^ 
rather than a Re/lraint in a few* 

§. 72. Nothing more pafled, mate^ 
rial, on this fubjedt 1 and with it the 
converfation clofed : for as the (howers, 
which are ufual at this time of the 

Vol. IIL Z year^ 
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i' 

■ 

ycar» had ferved to lengthen the cpn* 
vcrfation this morning, by keeping the 
company within doors; and the iky 
hfigSLti to clear, Eunomus propo&d a 
walk before dinner, which was readily 
agreed to by Policrites and Philander^ 



EnD of Vol. III. 
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